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1 Introduction and summary of financial  
year 2022

This Annual Report on Complaints shows the actions taken by the CNMV Inves-
tors Department to deal with claims, complaints and enquiries made by investors 
in 2022.

In this regard, the legal obligation to prepare an annual report was established in 
Article 30.4 of Law 44/2002, of 22 November, on Financial System Reform Meas-
ures, according to which: “The Bank of Spain, the National Securities Market Com-
mission and the Directorate-General for Insurance and Pension Funds shall publish 
an annual report on their respective complaints services which must include, at 
least, the statistical summary of the enquiries and complaints handled and the crite-
ria applied by said services, in relation to the matters on which the complaints filed 
are based, as well as the entities concerned, indicating, where appropriate, whether 
the findings were favourable or unfavourable to the complainant”.

The Annual Report therefore responds to this legal obligation.

Investors can file complaints when they feel their interests or rights have been 
harmed by the performance of an entity that provides investment services. With the 
intention of obtaining a favourable report, investors may file a formal complaint 
with the Complaints Service with regard to specific incidents arising from actions or 
omissions by the financial institutions against which the complaint is made, which 
may result in the entity’s actions being declared contrary to the rules of transparen-
cy and customer protection or good financial customs and practices. This declara-
tion may facilitate the subsequent exercise of their judicial or out-of-court claims 
with the aim of reinstating their interests or rights. They may also make enquiries 
or request information on matters of general interest affecting the rights of financial 
services users in terms of customer transparency and protection or on the legal 
channels available for the exercise of such rights.

The resolution of the complaints entails the issue, by the Complaints Service, of a 
reasoned report that pronounces on the issues raised in the complaint, but is not 
binding on the entities against which complaints are lodged or on the complainants. 
This report is not considered an administrative act subject to appeal.

Regarding the supporting legislation of this function, the procedure for filing com-
plaints and enquiries was set out in Order ECC/2502/2012, of 16 November, which 
regulates the procedure for filing complaints before the complaints services of the 
Bank of Spain, the National Securities Market Commission and the Directo-
rate-General for Insurance and Pension Funds, which have been in force as from 
22 May 2013.

This procedure is specified in CNMV Circular 7/2013, of 25 September, which was 
issued in development of the aforementioned Order ECC/2502/2012, on the 
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resolution procedure for complaints against companies that provide investment and 
addressing enquiries in the field of the securities market.

However, on 4 November 2017, the Official State Gazette (BOE) published Law 
7/2017, of 2 November, transposing Directive 2013/11/EU of the European Parlia-
ment and of the Council, of 21 May 2013, on alternative dispute resolution for con-
sumer disputes (Directive on consumer ADR) into Spanish law. The Complaints 
Service has had to adjust its functioning and procedure to the provisions of Law 
7/2017, in line with the first additional provision of the law. The manner in which 
this adjustment took place was extensively reported in the Annual Reports of 2017 
and 2018.

As mentioned above, the CNMV Investors Department is in charge of processing 
the claims, complaints and enquiries based on the aforementioned regulation. The 
Investors Department consists of two areas: Complaints and Enquiries.

This Annual Report is divided into four chapters and one annex. The first chapter is 
the introduction, the second reports on the activity of the Complaints Service in 
2022, the third provides a general view of the most significant criteria applied in the 
resolution of complaints in 2022, the fourth deals with the most salient issues dealt 
with during the year, and the annex includes statistical data on cases submitted by 
natural persons and not-for-profit entities as against legal persons.

Structure of the Annual Report

The Annual Report maintains the structure of previous years. The first chapter, as 
indicated, contains the introduction, which includes a brief presentation of the In-
vestor Department, some of its functions and the content of this Report.

The second chapter reports on the activity carried out by the Complaints Service in 
2022. This chapter contains data related to the processing of complaints and in-
cludes graphs and diagrams to facilitate the understanding of the complaints proce-
dure with this Service. Statistical data are also provided on the documents submit-
ted to the Complaints Service with a detailed explanation of how the documents 
received are processed, indicating the different stages. Accordingly, individualised 
information is provided in the documents processed in each of the stages in 2022. 
Thus, the Report establishes the number of proceedings and the reasons that gave 
rise to the pre-processing stage (consisting of cases in which the documents submit-
ted by the investor fail to comply with any of the conditions required by law for 
them to be admitted, and others where there is a legal cause for non-admission), to 
the resolution stage (in which the documents filed are decided on either as com-
plaints or as non-admissions) and to the follow-up stage (which includes the actions 
of the entities after the issue of a report favourable to the complainant or the re-
sponses by complainants to the non-admissions or reports unfavourable to the com-
plaints).

The Report also includes a series of entity rankings according to various criteria: by 
number of complaints resolved; by reading and response deadlines to requests for 
comments sent by the Complaints Service to entities; by percentage of final reports 
favourable to complainants; by the number of acceptances and mutual agreements 
concluded; and by percentages of confirmation of subsequent actions and accept-
ance of the conclusions of the reports or rectification after a report favourable to the 
complainant.
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In line with the new format for presenting the data of the last three Annual Reports, 
the rankings differentiate between the entity against which the complaint is filed 
and the entity responsible for the incidents giving rise to the complaint, which may 
or may not be the same. They would not be the same in cases in which the entity 
responsible for the incident had merged or transferred its securities market business 
area to the entity against which the complaint has been filed.

In order to provide information on the work carried out by the Customer Service 
Departments (CSD) of the entities supervised by the CNMV in processing the com-
plaints received on issues that fall under the remit of the Complaints Service, specif-
ic information about the complaints they receive has been requested from the enti-
ties. This Annual Report includes the data that the entities have provided on the 
complaints related to the securities market that were filed with their CSD or with 
the Customer Ombudsman (CO) in 2022, as well as the complaints that were not 
admitted or those that were admitted and resolved by them in that year.

Regarding international cooperation mechanisms, the activity of the Financial 
Dispute Resolution Network (FIN-NET) is included. This is a network for the out-
of-court settlement of cross-border financial disputes between consumers and ser-
vice providers in the European Economic Area, which the CNMV joined in 2008. 
The Complaints Service participated in the two plenary meetings that were held 
in 2022.

Further, since September 2018, the Complaints Service has been a member of the 
Steering Committee of FIN-NET, made up of 12 members and in charge of the FIN-
NET work programme that is discussed in the plenary meetings.

Since 2017, the Investors Department has also been a member of the International 
Network of Financial Services Ombudsman Schemes (INFO Network), whose gen-
eral aim is to cooperate on the resolution of disputes, sharing experiences and infor-
mation in different areas. The Complaints Service took part in the 15th Annual 
Meeting of the INFO Network, held on Wednesday, 27 September 2022.

The third chapter presents an overview of the main criteria applied in the resolution 
of complaints in 2022. In this regard we would point out that these criteria arise 
from the interpretation of sector regulations and good practices that are generally 
accepted and recognised by market participants. The criteria derive from the exer-
cise of the supervisory tasks with which the CNMV is entrusted, applied to the spe-
cific cases analysed in each of the complaints processed in 2022. Consequently, they 
respond to specific times and circumstances and thus future regulatory changes or 
variations in the specific circumstances of each case could lead to changes.

In short, in publishing these criteria the intention is merely to give an updated cat-
alogue of the regulatory interpretations and good practices that apply to the sector 
on a specific date, that of their publication, and nothing prevents them from being 
subsequently modified or nuanced.

The Complaints Service therefore acts as an independent expert and issues a report 
that can be very useful for the complainant, as it can be used before judicial bodies 
if favourable to their interests.

The issues are classified with the following criteria: i) the analysis of the product’s 
appropriateness for the client’s investor profile in the cases of simple order 
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execution, provision of advisory services or portfolio management; ii) product infor-
mation, which must be provided before and after entering into the contract; iii) or-
der execution; iv) fees applicable to CISs, other securities and portfolio management 
services; v) testamentary execution; and vi) the ownership of securities.

The fourth chapter deals with the Investment Department’s handling of investors’ 
enquiries and shows statistical data of the enquiries received broken down by com-
munication channel (electronic office, telephone or mail), as well as the main sub-
jects of enquiry in 2022, with a specific section where the most significant issues (in 
terms of frequency or specificity) are further developed.

Annex 1 contains statistical data on cases submitted by natural persons and not-for-
profit entities (acting as ADR bodies) as against legal entities (acting as a Complaints 
Service).

The activity as a Complaints Service that applies when the complainant is a legal 
person is governed by Order ECC/2502/2012, of 16 November, which regulates the 
procedure for filing complaints with the complaints services of the Bank of Spain, 
the CNMV and the Directorate-General of Insurance and Pension Funds.

The activity as an ADR body is regulated by the same Order ECC/2502/2012, al-
though adapted to the provisions of Law 7/2017, of 2 November, transposing Direc-
tive 2013/11/EU of the European Parliament and of the Council, of 21 May 2013, on 
alternative dispute resolution for consumer disputes into Spanish law. This adapted 
procedure applies to natural persons and not-for-profit entities in accordance with 
the definition of “consumer” set out in Law 7/2017, which extends the subjective 
scope of the transposed Directive 2013/11/EU, which defines only natural persons as 
consumers, this being the reason why in the data provided on activity as an ADR 
body, a distinction is made between natural persons, who are considered consumers 
under both Spanish and EU legislation, and not-for-profit entities, which are consid-
ered consumers under Spanish law only.

Key figures of financial year 2022

In general, the percentage of complaints that, after passing through the CSD, are 
subsequently processed by the Complaints Service in the same year is very low, 
with an average of 6%. It must be taken into account that complainants have a 
period of one year, from when their complaint was resolved by the CSD of the 
entity or from when the latter should have resolved it without having done so, to 
submit their complaint to the Complaints Service. The figure of 6% would seem 
to indicate that the system is working properly, with customers going first to the 
entity and then turning to the Complaints Service if the case cannot be resolved. 
In exercising this function, the Complaints Service received 1,371 complaints in 
2022. Of these documents, in addition to those pending from the previous year, 
435 were not admitted by the Complaints Service and 783 were admitted and pro-
cessed as complaints.

In relation to the 783 documents processed, the Complaints Service issued a rea-
soned report establishing that the entity had acted incorrectly in 271 cases (34.6%) 
and correctly in 267 cases (34.1%). The Complaints Service therefore acts as an in-
dependent expert and issues a report that can be very useful for the complainant, as 
it can be used before judicial bodies if favourable to their interests.
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The rest of the documents processed (245) correspond to acceptances or compromis-
es, withdrawals and cases subsequently ruled inadmissible. Strikingly, in 229 of 
these cases (29.2% of the total number of documents processed) the complainant 
obtained complete satisfaction or reached an agreement with the entity, thus avoid-
ing the need for a ruling on the substantive issues. This figure has been increasing 
progressively in recent years. Of the total number of complaints filed, acceptances 
and mutual agreements accounted for 11% in 2017, 13.9% in 2018, 16.3% in 2019, 
15.8% in 2020, 21% in 2021 and 29.2% in 2022.

Equally striking is the increase in recent years in the percentage of acceptances or 
rectifications reported by entities following the issue of a report in favour of the 
complainant by the CNMV’s Complaints Service. The latest reports of the Com-
plaints Service show a growing percentage of acceptances or rectifications: 7.3% in 
2014, 31.3% in 2015, 45.8% in 2016, 58% in 2017 and 2018, 80.2% in 2019, 70.3% 
in 2020, 81.5% in 2021 and 77.2% in 2022. In other words, taking the figures from 
the last financial year, in 77% of the cases in which the CNMV ruled in favour of the 
complainant, the entity agreed to the complainant’s request.

Taking into account the data from the last three years, acceptances and agreements 
have represented an average of 22% of the documents processed and the acceptanc-
es or rectifications of the entities an average of 76.3% of rulings in favour of the 
complainant.

It is also interesting to note that, if the 230 acceptances or mutual agreements that 
took place in the year were added to the figure of 77.2% – which are after all rectifi-
cations made by entities with respect to their clients, albeit carried out on their own 
initiative during the process – the percentage of rectifications in the 2022 financial 
year would amount to 87.5%.

In relation to the queries received, in 2022 a total of 9,630 queries were an-
swered. Most of them were made by telephone (82.5%) and responses were 
mostly limited to providing information existing on the website (www.cnmv.es). 
By volume, the second most used medium was the enquiry form of the electronic 
office (15%).

The issues raised by investors in 2022 were, among others, the following:

 – Training courses linked to non-existent job offers.

 – Non-personalised advice by unauthorised entities.

 – Payment in advance to recover a supposed investment.

 – Impersonation of registered entities.

 – Takeover bids.

 – Capital increase of Urbas Grupo Financiero, S.A.

 – Companies listed on BME Growth, such as Greenalia, S.A. and Izertis, S.A.

 – Bankruptcy or insolvency of the Spanish securities depository entity.

 – Bankruptcy or insolvency of the investment fund management company.

http://www.cnmv.es
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 – Doubts as to whether certain investment funds are guaranteed.

 – Sustainable finance.

Finally, Annex 1 contains statistical data on the activity of the Complaints Service as 
an ADR body as opposed to its activity as a Complaints Service as such.



2 Activity in 2022
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2.1 Documents filed with the CNMV Complaints Service

In 2022, 1,371 investor documents were filed with the Complaints Service that, 
due to their characteristics, could be processed as complaints.

These documents were submitted mainly by natural persons. In 203 cases, the 
investor acted through a representative (40 of them represented legal persons and 
139 represented natural persons), although in only nine of these cases were the 
representatives consumer and user associations.

Types of investors that address the Complaints Service   FIGURE 1

Natural persons Legal persons

97 %

3 %

Source: CNMV.

Both private individual (natural person) investors and not-for-profit entities are cov-
ered by the complaints procedure set forth in Order ECC/2502/2012, albeit adapted 
to the provisions of Law 7/2017, of 2 November, transposing Directive 2013/11/EU 
of the European Parliament and of the Council, of 21 May 2013, on alternative dis-
pute resolution of consumer disputes to Spanish law. On the other hand, investors 
that are legal persons must follow the procedure as it is set out in the order with no 
adaptation or accommodation whatsoever.

In this regard, of the 40 documents submitted by legal entities, two corresponded to 
not-for-profit entities.

The differences between the procedures were explained in detail in the 2017 and 
2018 Complaints Reports, to which we refer.

A large majority of the investors that approached the Complaints Service resided in 
Madrid (392), followed, albeit in a notably lower number, by residents of Catalonia, 
Andalusia and the Valencia Region.
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Origin of the investors that address the Complaints Service FIGURE 2
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The types of entities concerned1 by investor complaints were as follows:

Types of entities FIGURE 3
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Source: CNMV.

As shown in Figure 3, the type of entity mainly concerned by investor complaints 
were Spanish credit institutions: 86.4% (83.7% of which were banks and 2.7%, 
credit cooperatives). A further 5.7% corresponded to foreign credit institutions: 
specifically, 5.1% to branches of EU credit institutions and 0.6% in which the en-
tities complained about were foreign credit institutions acting from their country 
of origin.

1 The entities concerned by investors’ complaints numbered 1,383, since some documents concerned 
more than one entity.



25

Activity in 2022
Complaints against credit institutions  FIGURE 4
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Regarding investment firms (IFs) and other entities authorised by the CNMV, shown 
in Figure 3, in only 2% of cases was the company against which the complaint was 
filed a Spanish investment firm (1.6% referred to broker-dealers and 0.4% to bro-
kers), or a management company for collective investment schemes (CISMC) (0.4% 
of cases). In 2.6% of the documents filed by investors with the Complaints Service, 
the entity against which said complaint was addressed was a foreign IF. A distinc-
tion is made between those directed against foreign IFs acting from their country of 
origin (1.7%) and those directed against branches of EU IFs (0.9%). Lastly, in 0.9% 
of cases, the respondent entity was a crowdfunding platform.

Complaints against IFs and other entities authorised by the CNMV  FIGURE 5 

23

22
13

12

6
5

Foreign IF Broker-dealer

Branch in Spain of foreign EU investment �rm Crowdfunding platform

Broker SGCIS

Source: CNMV.

Consequently, investors mainly addressed their complaints against credit institu-
tions (banks, in particular), while complaints filed against IFs and other entities 
authorised by the CNMV accounted for a small portion, in relative terms, of the total 
number of complaints filed. This is in line with the relative weights of the two types 
of entities in terms of market share.
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Complaints against IFs and other entities authorised by the CNMV  FIGURE 6 

compared with credit institutions 

1,274

81

Credit institutions Investment �rms and other entities 
authorised by the CNMV

Source: CNMV.

54% of investors communicated with the Complaints Service using electronic chan-
nels and 46% used paper. A change in trend was observed that began in 2020, when 
both percentages were equal, which contrasts with 2019 and previous years, in 
which presentation on paper accounted for the majority. 

Means of presentation FIGURE 1

Number of documents

With certificate 507

With username/password 238

By post 626

Total 1,371

Source: CNMV.

 

Percentage breakdown FIGURE 7

37%
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With certi�cate

With username/password

By post

Source: CNMV.

To facilitate the electronic submission of complaints by investors and their subse-
quent follow-up, given the exceptional situation caused by the COVID-19 crisis, the 
Complaints Service drew up an explanatory guide. It explains the submission pro-
cess, which includes four simple steps, indicating how to access the complaint after 
it has been presented to provide additional documentation, and how to find out the 
processing status. This remote procedure is fast, secure and easily accessible through 
different types of electronic devices. Investors may consult the guide,2 or view the 
explanatory video3 published for this purpose.

Lastly, as regards the place of presentation, most investors filed their documents at 
the CNMV headquarters (724 in Madrid and 30 in Barcelona), although it is worth 
mentioning that a significant number of documents referring to issues related to the 

2 https://www.cnmv.es/DocPortalInv/OtrosPDF/PPT_InstrucReclamElectro.pdf
3 https://www.youtube.com/watch?v=zYkQvaJKzuY

https://www.cnmv.es/DocPortalInv/OtrosPDF/PPT_InstrucReclamElectro.pdf
https://www.youtube.com/watch?v=zYkQvaJKzuY
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Activity in 2022securities markets were filed directly with the Bank of Spain (589), which subse-
quently forwarded them to the Complaints Service. It is also worth mentioning the 
cases in which the complainants filed their documents with entities related to con-
sumer services, both public (18 documents) and private (9 documents) and with 
other bodies (one with the Spanish Tax Agency AEAT).

Place of filing FIGURE 8

724

589

30 18 9 1
0

100

200

300

400

500

600

700

800

CNMV 
Madrid

Bank 
of Spain

CNMV 
Catalonia

OMIC/Consumer 
A�airs

Consumer 
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Source: CNMV.

2.2 Processing of the documents

Once an investor files a document to open complaint proceedings, the Complaints 
Service analyses two issues: on the one hand, whether the document meets all the 
requirements established in the regulations to be admitted as a complaint and, on 
the other, whether any of the causes of legally-based non-admissibility apply. Conse-
quently, the documents filed by investors with the CNMV requesting the opening of 
complaint proceedings might, as applicable, go through different stages.

2.2.1 Pre-processing stage

This pre-processing stage only begins when the Complaints Service concludes that 
the document does not meet all the requirements established in the regulations to be 
admitted as a complaint or any of the legally established grounds for non-admission 
applies. In these cases, the complainant is informed of this circumstance and a period 
of 14 calendar days is granted to natural persons or not-for-profit entities (or 10 busi-
ness days to legal entities) to provide the necessary documentation in order to admit 
the complaint if the non-compliance can be rectified (petition for rectification or RR) 
or to plead about the cause of non-admission detected (petition for pleas or RA).

This stage would conclude with the receipt of the answer from the investor and its 
corresponding analysis or, as applicable, when the term granted for that purpose 
has elapsed, after which the processing and resolution stage or final stage would 
begin.



28

CNMV
Attention to complaints  
and enquiries by investors
2022 Annual Report

2.2.2 Processing and resolution stage

	Non-admissions

In the cases in which, in spite of having requested the complainant to present a 
rectification or pleas, the complainant does not answer (non-admission due to lack 
of response), does so insufficiently (non-admission due to lack of rectification) or 
its pleas do not discredit the cause of non-admission detected (non-admission after 
pleas), the non-admission of the document will be agreed and its processing will 
be terminated.

Likewise, the proceedings which do not comply with the admission requirements, 
that were not susceptible to pleas or rectification by the complainant, will be final-
ised. It would be the case of the so-called “direct non-admissions” – for example, 
because this Complaints Service lacks the competence to resolve the matter raised.

If, after the non-admission of the document, the complainant rectifies the deficien-
cies initially detected, complaint proceedings will be initiated.

	Complaints

In contrast, if it is verified that the document filed by the complainant meets all the 
admission requirements either from the start (direct complaints) or after the defi-
ciencies have been rectified or the grounds for non-admission have been invalidat-
ed, the document will be admitted as a complaint thus giving rise to the start of the 
actual complaint proceedings.

The written complaint and documentation presented by the complainant are then 
submitted to the respondent entity, which is asked to submit pleas on the merits of 
the case brought by the complainant within 21 calendar days or 15 business days 
according to the type of complainant. In response to this request, the entity has sev-
eral options:

i) Submit pleas on the merits of the case, as requested. 

ii) Report that some type of agreement has been reached with the complainant 
that satisfies its complaints. In this case, the entity must prove, either on its own 
initiative or at the request of the Complaints Service, that the agreement has 
materialised. 

iii) Provide an acceptance or mutual agreement together with a document from the 
complainant withdrawing their complaint.

iv) State and demonstrate any grounds for non-admission not reported by the com-
plainant, for example, the existence of litigation pending on the same facts that 
are the subject of the complaint. This response, once it has been properly ana-
lysed by the Complaints Service, could result in the ex post facto non-admission 
of the complaint. 
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Activity in 2022In the usual case that the entity submits pleas on the merits of the case raised by the 
complainant in their written complaint document, the processing of the case contin-
ues. In contrast, if any type of agreement is accepted by the parties, its materialisa-
tion is demonstrated by the entity or the client’s acceptance is obtained, the proceed-
ings will be closed or dismissed without any further formalities.

Continuing with the ordinary processing of the complaint proceedings, the entity 
has the obligation to submit its pleas to both the Complaints Service and the com-
plainant so that the latter, within 21 calendar days (if a natural person or a not-for-
profit entity) or 15 business days (if a legal person) from the day after the notifica-
tion is received, may formulate and submit to the Complaints Service the comments 
deemed appropriate in respect of the entity’s pleas. If the complainant’s comments 
provide new information on the subject matter of the complaint, they are sent back 
to the respondent entity, which is granted a period of time to submit pleas equiva-
lent to the first period granted. 

The Complaints Service may carry out any additional actions it deems appropriate 
to obtain the greatest amount of information on the disputed facts under analysis. 
For more complex complaints, the Service will request additional information either 
from the respondent entity or from third parties involved in the events. 

Once the complaint processing process has finished, the resolution stage begins. 
This involves the issue of a reasoned report analysing all the facts and/or events 
complained about (provided that they are not subject to any other circumstance that 
prevents said analysis) and a final pronouncement on whether the respondent enti-
ty’s actions were aligned with standards of transparency and customer protection, 
and good financial practices and uses. This final report is sent to the complainant 
and the respondent entity thereby concluding the complaint proceedings.

2.2.3 Follow-up stage

Once the non-admission or complaint proceedings have been completed, the 
follow-up stage begins, which is basically determined by the type of resolution 
adopted by the Complaints Service.

In those cases in which the Service has issued a reasoned report favourable to the 
complainant, in addition to sending the final report to the respondent entity, 
the latter is requested to inform the Service, within one month, whether or not it 
accepts the conclusions applied in the complaint resolution and, in the event that 
the entity has rectified the situation with the complainant, to provide documentary 
evidence of this rectification.

The Complaints Service assesses these communications, as well as any failure to 
respond. In accordance with prevailing regulations, failure to respond would imply 
that the entity does not accept the conclusions contained in the report.
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Activity in 2022In those cases in which the Complaints Service has not admitted the complaint for 
processing (non-admission) or, having admitted it, has issued a reasoned report that 
is unfavourable to the complainant, it is relatively common for the latter to submit 
subsequent documents for clarification on certain aspects relating to the conclusion 
of the proceedings or demonstrating their disagreement with the resolution adopt-
ed. The Complaints Service will respond to both types of complaints to try and re-
solve all doubts raised by the complainant.

2.3 Complaints resolved in 2022

This chapter analyses how the documents received by the Complaints Service in 
2022 were processed, differentiating between each of the aforementioned stages.

Complaints processed in full in 2022 TABLE 2

Number of documents  

  No.

+ Complaints outstanding at year-end 2021 187

Outstanding non-admissions 4

Outstanding complaints 164

 Outstanding petitions for rectifications or pleas 19

  Outstanding petitions for rectifications or pleas that concluded in complaints 7

  Outstanding petitions for rectifications or pleas that concluded in non-admissions 12

+ Complaints submitted in 2022 1,371

Direct non-admissions 141

Direct complaints 639

 Petitions for rectification or pleas 591

  Petitions for rectification or pleas that concluded in complaints 282

  Petitions for rectification or pleas that concluded in non-admissions 309

- Outstanding complaints at year-end 2022 340

Outstanding non-admissions 5

Outstanding complaints 290

 Outstanding petitions for rectifications or pleas 45

   Outstanding petitions for rectifications or pleas that concluded in complaints 19

   Outstanding petitions for rectifications or pleas that concluded in non-admissions 26

= Complaints completed in 2022 1,218

Source: CNMV.

1,371 complaints registered in 2022

187 cases being processed at the end of the 2021

435 complaints not admitted for processing

783 complaints admitted and processed

340 complaints pending at year-end 2022
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2.3.1 Pre-processing stage

Written complaints that do not meet all the legally established requirements to be 
admitted as complaints or to which any of the legal reasons for non-admission 
applies pass through this stage. The former are subject to a petition for rectifica-
tion (PR) and the latter to a petition for pleas (PP).

Of the 187 complaints outstanding at 31 December 2021, 19 were in this pre- 
processing stage of petitions for rectification or pleas, known as the PRP stage (39 
PRs and 4 PPs).

In addition, of the 1,371 complaints filed with the Complaints Service in 2022, the 
pre-processing stage was initiated in 591 cases (467 PRs and 95 PPs).

Lastly, at 31 December 2022, 45 complaints (15 PRs and 8 PPs) were in this 
pre-processing stage.

Consequently, in 2022 the pre-processing stage (or PRP stage) was concluded in 
565 complaints submitted by investors (19 initiated in 2021 and 546 in 2022).

PRPs concluded in 2022 TABLE 3

Number of complaints

+ Outstanding PRPs in 2021 19

 Petitions for rectification 15

 Petitions for pleas 4

+ PRPs submitted in 2022 591

 Petitions for rectification 496

 Petitions for pleas 95

- Outstanding PRPs in 2022 45

 Petitions for rectification 37

 Petitions for pleas 8

= PRPs concluded in 2022 565
 

Breakdown of PRPs concluded  TABLE 9 

in 2022

16%

84%

Petitions 
for pleas

Petitions 
for recti�cation

Source: CNMV.

	Petitions	for	rectification	(PRs)

A petition for rectification was made in 474 of the 565 complaints for which the 
pre-processing or PRP stage was concluded in 2022.

15

PRs outstanding 
in 2021 and 

concluded in 2022

459

PRs initiated 
and concluded 

in 2022

474

PRs concluded in 2022
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Activity in 2022The main reasons for requesting rectifications from complainants are as follows: 

Grounds for petitions for rectification1  FIGURE 10
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Source: CNMV.
1  Rectification is often requested for more than one reason, which is why the number of reasons (757) is 

greater than the number of processed petitions for rectification.

As shown in Figure 10, the most recurrent cause for rectification is failure to provide 
information on parallel judicial, administrative or arbitration proceedings for the 
same incidents that are the subject of the complaint (225 cases). To facilitate compli-
ance with this requirement, the Complaints Service sends a pre-printed form along 
with the written petition for rectification. Submission of the duly completed form is 
sufficient to resolve this deficiency.

The second reason for rectification (184 cases) is failure to provide supporting  
documentation for the facts/events raised in the complaint, followed by the non- 
accreditation of having previously filed a complaint with the CSD4 (116 cases),  
together with the other three requirements linked to the CSD (88 cases).

4 The complaints procedure is designed so that the entity concerned has the opportunity, prior to the in-
tervention of the Administration, to try to solve the problems of its customers. If this process is omitted, 
the entities do not have the opportunity to review their actions, and, where appropriate, correct them 
beforehand. Entities must also help their clients comply with this requirement by sending them the 
corresponding acknowledgements of receipt after receiving their complaints so that they can easily 
demonstrate to the Complaints Service that they have contacted the entity’s Customer Service Depart-
ment, particularly in those cases in which this department has not replied to the complainant by the es-
tablished deadline.
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Half of the complainants properly rectified what was requested of them. However, 
there are also a significant number of cases in which the complainant does not an-
swer the RR made (35%) or provides an insufficient response (9%), as shown in 
Figure 11.

Response to petitions for rectification FIGURE 11

56%
35%

9%

Adequate reply No reply Insu�cient reply

Source: CNMV.

The final classification of the 474 complaints for which a RR was issued is shown 
below: 

Non-admissions resolved
in 2022

206

Complaints concluded 
in 2022

174

Outstanding non-admissions  
at the end 2022

2

Outstanding complaints 
at the end of 2022

92

PRs concluded in 2022
474

Likewise, it should be noted that at the end of 2022, there were 37 petitions for rec-
tification outstanding, of which 18 have been processed as complaints and 19 as 
non-admissions during 2023.

	Petitions	for	pleas	(PPs)

In the cases in which the Complaints Service observes that one of the reasons for 
non-admission set out in the rules exists, it is required to inform the party involved 
of the reason for non-admission in a reasoned report, granting a period of 14 calen-
dar days (if a natural person or a not-for-profit entity) or 10 business days (if a legal 
person) to submit the pleas considered to be appropriate for the reason for non- 
admission. If the party involved does not answer or if the pleas submitted in 
response do not discredit the reason for non-admission, they will be notified of the 
closure and filing of the case. If, in contrast, the pleas received discredit the reason 
for the non-admission, the complaint will be admitted as a complaint.
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Activity in 2022A petition for pleas was made in 91 of the 565 complaints for which the pre-processing 
or PRP stage was concluded in 2022. 

4

PPs outstanding 
in 2021 and concluded 

in 2022

87

PPs initiated 
and concluded 

in 2022

91

PPs concluded in 2022

The main reasons for requesting pleas from complainants are as follows: 

Grounds for petitions for pleas FIGURE 12
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Source: CNMV.

Therefore, the number of reasons for which pleas are requested (95) is very similar 
to the number of petitions for pleas processed (91). However, as seen above, the 
number of reasons for which rectification is requested (757) is considerably higher 
than the number of PRs processed (474). This is because, while in a RA it is common 
for a single reason for non-admission to exist (or two at most), in a RR it is usual for 
rectification to be requested for several reasons.

In the case of petitions for pleas, the most common reason for non-admission is that 
the period available to the complainant to file their complaint from the date on 
which the events occurred has elapsed (57). Other notable reasons for non-admission, 
although much less common, are the filing of appeals or actions whose competence 
corresponds to other bodies (22), and disputes over the economic quantification for 
damages (9).
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Complainants responded to less than half of the petitions for pleas made and in only 
5% of cases did they discredit the reason for non-admission and thus have their 
complaints admitted. 

Response to petitions for pleas FIGURE 13
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69%

Adequate reply Inadequate reply No reply

Source: CNMV.

The final classification of the 91 complaints is as shown below:

Non-admissions 
resolved in 2022

87

Complaints concluded 
in 2022

4

Outstanding non-admissions 
at the end of 2022

0

Outstanding complaints
 at the end of 2022

0

PPs concluded in 2022
91

At 31 December 2022, eight PPs remained unclosed, of which one has since been 
processed as a complaint and three as non-admissions in 2023.

2.3.2 Final stage

In 2022, the Complaints Service concluded 1,218 proceedings, of which 435 were 
not admitted and 783 were processed as complaints with the issue of a final report.

Complaints concluded in 2022  FIGURE 14

64%

36%

Complaints Non-admissions

Source: CNMV.
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In 2022, the Complaints Service decided not to admit 435 requests to open com-
plaint proceedings.

Non-admitted complaints concluded in 2022 TABLE 4

Number of complaints  

  No.

+ Non-admitted complaints outstanding at year-end 2021 4

+ Non-admitted complaints in 2022 436

- Non-admitted complaints outstanding at year-end 2022 5

= Non-admitted complaints concluded in 2022 435

Source: CNMV.

The complaints submitted by investors may be directly non-admitted (146 proceed-
ings) or non-admitted after the pre-processing stage, as explained in the previous 
point (289 proceedings). 

Types of non-admissions  TABLE 5

Number of complaints

  No.  %

Direct non-admissions 146 33.6

Bank of Spain 62 14.3

Directorate-General for Insurance and Pension Funds 37 8.5

Bank of Spain and Directorate-General for Insurance and Pension Funds 1 0.2

Against entities under the freedom to provide services regime from FIN-NET  
member countries

15 3.4

Against entities under the freedom to provide services regime from non FIN-NET  
member countries

15 3.4

Other 16 3.7

Non-admission following request to complainant for rectification/pleas 289 66.4

No response 227 52.2

Insufficient response 62 14.3

Total non-admissions 435 100.0

Source: CNMV.

Direct non-admissions occur mainly in two cases:

i)  When having analysed the issues raised in the complaint filed by the com-
plainant with the Complaints Service, either because of the product or the type 
of service to which the incidents refer, they do not fall within its jurisdiction, 
and another national supervisor is responsible for assessing the incident, 
namely the Bank of Spain or the Directorate-General for Insurance and Pen-
sion Funds (100 cases).
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ii)  When the issues raised by the complainant refer to products or services related 
to the securities market, but the supervision of the entity against which the 
complaint is filed corresponds to a foreign body (30 cases).

In the case of direct non-admissions, the Complaints Service may transfer the pro-
ceedings (ex officio or at the request of the complainant) or not, depending on the 
national or foreign body, as shown below:

Competence 
of other bodies

Ex-o�cio 
transfer

Transfer at 
the request 

of the 
complainant

No transfer

• Bank of Spain
• Directorate-General for 
  Insurance and Pension Funds  

• Foreign bodies of non 
  FIN-NET countries
• Other

• Foreign bodies 
  of FIN-NET member 
  countries

With regard to national bodies, complaints relating to banking products or servic-
es correspond to the Bank of Spain’s Market Conduct and Complaints Depart-
ment, and the Directorate-General for Insurance and Pension Funds (DGSFP) is 
responsible for insurance and pension plans. In accordance with current legisla-
tion, complaints may be filed with any of these three bodies, regardless of their 
subject. However, if the complaints service receiving the complaint does not have 
the jurisdiction to process it, it will be responsible for sending it on to the appro-
priate service.

Consequently, when, after the mandatory analysis of the complaint submitted, the 
Complaints Service concludes that the issues in question do fall within its remit 
but fall to either of the other two services, it will not admit the complaint and send 
it ex officio to the competent complaints service, informing the complainant of 
this action.

Non-admissions and transfers to complaints services of the Bank of Spain and the 
DGSFP accounted for 14.3% and 8.5% of total non-admissions completed, and 4.5% 
and 2.7% of the total number of complaints submitted, respectively. In addition, we 
must add a case that had to be transferred to both complaints services since it com-
plained about various events within the competences of each of them.

The Complaints Service also receives complaints regarding alleged breaches of rules 
of conduct by foreign entities that operate in Spain in respect of the freedom to 
provide financial services regime. The jurisdiction to hear these facts corresponds 
to the country of origin of the respondent entity.
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CNMV 
Complaints 

Service

DGSFP 
Complaints 

Service

Bank of Spain 
Complaints 

Service

0 complaints received
38 non-admissions sent

591 complaints received
63 non-admissions sent

However, that country of origin may or may not be a member of the FIN-NET net-
work, which is responsible for settling out-of-court cross-border conflicts in the area 
of financial services in the European Economic Area.5 

In the event that the country of origin of a respondent entity freely providing fi-
nancial services belongs to the FIN-NET network, the Complaints Service informs 
the complainant that it is not competent to process the complaint. It also informs the 
complainant about the applicable legislation in this regard, the contact data of 
the competent scheme in the country of origin (in case the complainant wishes to 
file the complaint directly in said country) and the possibility, if requested, that the 
Complaints Service could transfer the complaint to the complaints service of 
the competent country.

In 2022, 15 complaints (3.4% of total non-admissions) were filed against entities 
operating under the freedom to provide services regime, whose country of origin 
belonged to the FIN-NET network. The complainant chose to make use of the pos-
sibility offered by the Complaints Service to transfer the complaint to the compe-
tent body in four of these cases.

For complaints filed against foreign entities that operate under the freedom to 
provide services regime but whose country of origin is not a member of FIN-NET, 
the Complaints Service provides the complainant with the same information indi-
cated above, although in this case it does not offer them the possibility of manag-
ing the submission of their complaint to the corresponding supervisor. In 2022, 15 
cross-border complaints were received outside the scope of FIN-NET (3.4% of the 
total non-admissions concluded).

 

5 The purpose of the FIN-NET network is to ensure that the different systems responsible for resolving out-
of-court complaints cooperate with each other, so that consumers can obtain faster responses to their 
complaints.
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FIN-NET (15) NO FIN-NET (15)

Germany
(11)

FLATEXDEGIRO BANK AG (8)
TRADE REPUBLIC BANK GMBH (2)

BDT & COMPANY EUROPE GMBH (1)
Cyprus (14)

NAXEX INVEST LTD (3)
ETORO (EUROPE) LIMITED (3)

NAGA MARKETS EUROPE LTD (1)
PRIMUS GLOBAL LTD (1)

CROWD TECH LTD (1)
NOTESCO FINANCIAL 
SERVICES LIMITED (1)

PLUS500CY LIMITED (1)
ITRADE GLOBAL (CY) LTD (1)
BDSWISS HOLDING LTD (1)
MCA INTELIFUNDS LTD (1)

Malta (2) ALPHA FX EUROPE LIMITED (2)

Greece (1) VIE FINANCE A.E.P.E.Y., S. A. (1)

Austria (1) BITPANDA FINANCIAL SERVICES GMBH (1)
Bulgaria (1) DELTASTOCK AD (1)

In addition to direct non-admissions, complaints filed by complainants who have 
gone through the pre-processing stage of pleas may finally be non-admitted if a rea-
son for non-admission (87) or rectification (202) is noted. 

Types of non-admissions  FIGURE 15
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Source: CNMV.

Of the 87 cases in which pleas had been requested at the pre-processing stage and 
which were ultimately rejected, 63 received no response within the period granted 
for that purpose, while in the remaining 24 cases the argument provided by the 
complainant did not discredit the reason for non-admission initially detected. 
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Activity in 2022In these cases, the main cause of non-admission6 was exceeding the deadline for 
submitting the complaint (16 cases). Other reasons for inadmissibility of the file 
were the filing of appeals or actions whose jurisdiction corresponds to other bodies 
(6 cases), controversies over the economic quantification of damages (1 case), and 
reiteration (1 case). In these cases, the complainant was duly notified of the non- 
admission in a reasoned report. 

Grounds for non-admission after petition for pleas FIGURE 16
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4% 4%

Deadline has passed
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Disputes relating to the quanti�cation of damages
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Source: CNMV.

Of the 202 complaints not admitted after the petition for rectification, in 164 the 
complainant did not answer within the specific period granted for this purpose and 
in 38 cases a partial response was provided (with one request not rectified in 31 
cases and two in seven cases). 

The admission requirements that were not rectified by the complainants, despite 
having responded to the petition for rectification, were:7 

 – Deficiencies in providing evidence that a prior complaint had been filed with 
the entity’s CSD (29).

 – Lack of documentation (7).

 – Failure to provide evidence of representation (4).

 – Lack of a declaration that the incident was not subject to resolution or litigation 
before administrative, judicial or arbitration bodies (2).

 – Other (2).

 – Lack of complainant’s identifying data (1).

6 In each non-admission there was only one reason for non-admission.
7 In some proceedings several requirements were not rectified.
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Reasons for non-admission not rectified after response FIGURE 17
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On average, direct non-admissions were resolved most quickly (6 days), followed by 
non-admissions deriving from a petition for rectification (29 days) and a petition for 
pleas (33 days). This is because for the latter two circumstances, a greater number of 
procedures must be carried out prior to non-admission. 

Time to completion by type of non-admission FIGURE 18
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The average time to completion for non-admissions was 22.2 days, compared to 20.2 
days in 2021.

	Complaints

During 2022, 783 complaint files that had been admitted were admitted to process-
ing by the Complaints Service.
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Complaints concluded in 2022 TABLE 6

Number of complaints

No.

+ Outstanding complaints in 2021 164

+ Complaints initiated in 2022 909

- Outstanding complaints in 2022 290

= Complaints concluded in 2022 783

Source: CNMV.

Even when they are accepted, complaints may be terminated early without the Com-
plaints Service issuing a final reasoned report in the following cases: i) acceptance 
by the entity, ii) withdrawal by the complainant, iii) mutual agreement between the 
parties, or iv) ex post facto non-admission (the commonest case being where 
the entity, in the processing stage of the complaint proceedings, reveals a prior rea-
son for non-admission not reported by the complainant to the Complaints Service, 
such as judicial proceedings – in process or already concluded – for the incidents in 
the complaint).

In the rest of the cases, the complaints are resolved with the issue of a reasoned re-
port in which the Complaints Service concludes whether the entity has complied 
with transparency and investor protection regulations and with good financial prac-
tices and uses.

Resolution of complaints concluded in 2022 TABLE 7

Number of claims and complaints

2020 2021 2022 % 22/21 
changeNo. % No. % No. %

Processed without final reasoned report 137 18.5 199 23.4 245 31.3 23.1

Acceptance or mutual agreement 117 15.8 179 21.0 229 29.2 27.9

Withdrawal 15 2.0 15 1.8 10 1.3 -33.3

Ex post facto non-admission 5 0.7 5 0.6 6 0.8 20.0

Processed with final reasoned report 602 81.5 652 76.6 538 68.7 -17.5

Report favourable to the complainant 311 42.1 356 41.8 271 34.6 -23.9

Report unfavourable to the complainant 291 39.4 296 34.8 267 34.1 -9.8

Total processed 739 100.0 851 100.0 783 100.0 -8.0

Source: CNMV.

31.3% of the complaints concluded in 2022 did not require the issue of a final rea-
soned report: 29.2% because the entity accepted the complainants’ requests or a 
mutual agreement was reached between the two parties, 1.3% due to the complain-
ant withdrawing the complaint and 0.8% due to ex post facto non-admission.

Of the 538 complaints that concluded with a final reasoned report (68.7% of those 
processed), the complainant obtained a report favourable to their complaint in 
50.4% of cases and an unfavourable report in the remaining 49.6%.
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Distribution of types of complaint resolution FIGURE 19

68.7%

29.2%

1.3%

0.8%

31.3%

Unfavourable to the complainant

Acceptance or mutual agreement 

Withdrawal

������������� non-admission

34.6%

34.1%

With �nal reasoned report

Favourable to the complainant

Unfavourable to the complainant

Source: CNMV.

Figure 20 shows the evolution of the types of resolution as percentages of the total 
number of complaints completed in the last three years, which reflects how the rel-
ative weight of acceptances and settlements has increased notably in recent years 
(15.8% in 2020, 21% in 2021 and 29.2% in 2022). As the complaints in which the 
complainant was satisfied during the processing of the file increased, so the com-
plaints that concluded with a final reasoned report favourable or unfavourable to 
the complainant decreased.

Percentage changes in types of resolution1 FIGURE 20
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1 Percentage calculated as a portion of the total number of resolutions processed.

Complainants state in their complaints that they are dissatisfied with the respond-
ent entity for various different reasons, and therefore one single case may include 
different reasons for the complaint. The Complaints Service must study, analyse 
and provide an ad hoc decision in the final reasoned report issued on each one.
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Activity in 2022In the 783 complaints concluded in 2022, a total of 998 causes of complaint were 
recorded, prominent among which were those relating to the fees charged by the 
entities for products contracted and services provided (24.6%), the information pro-
vided about the product or service after contracting (21.5%) and incidents in pur-
chase and sale orders (19.3%).

With regard to the type of product, 48.9% of the reasons for the complaints resolved 
were related to collective investment schemes, while the others related to different 
types of transferable securities, such as equity instruments, bonds and financial de-
rivatives. 

Reasons for complaints concluded in 2022 TABLE 8

Investment service/reason Reason Securities CIS Total 

Marketing/execution 
Advisory service
Portfolio management

Appropriateness/suitability 9 50 59

Prior information 19 69 88

Purchase/sale orders 105 82 187

Fees 146 73 219

Transfers 30 49 79

Follow-up information 100 91 191

Ownership 13 6 19

Acquisition mortis causa Appropriateness/suitability 1 – 1

Prior information 4 – 4

Purchase/sale orders 3 3 6

Fees 23 4 27

Transfers 4 3 7

Follow-up information 11 13 24

Ownership 38 38 76

CSD operation 4 7 11

Total 510 488 9981

Source: CNMV.

1 There is very often more than one reason stated in the same complaint file.

Regarding the evolution of the causes of complaint, a downward trend has been 
observed in complaints for issues related to the analysis of appropriateness and 
suitability, while on the other hand we have seen an upward trend in complaints 
regarding follow-up information, purchase and sale orders and fees. The rest of the 
causes remain at more or less constant figures, experiencing small annual variations 
both upwards and downwards.

In regard to the processing time for complaints resolved with no final reasoned re-
port, on average complainants withdrew in 43.5 days, entities fully accepted the 
complainant’s request in 45.9 days, agreements were reached to the satisfaction of 
the complainant (mutual agreement) in 53.5 days and proceedings were closed as a 
result of ex post facto non-admission in 48.3 days. Complaints that were resolved 
with a final reasoned report were processed on average in 104.3 days in cases that 
were unfavourable to the complainant and 111.1 days in cases that were favourable 
to the complainant.
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The issue of a reasoned final report requires ruling on the substantive issues raised 
in the complaint. This requires the issue of a reasoned decision in accordance with 
the circumstances of the case, which must conclude whether or not the practice 
carried out by the entity complies with the regulations on transparency and custom-
er protection and financial good practices and uses. 

Time to completion by complaint type FIGURE 21
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The average time to completion of complaints processed with a final reasoned re-
port (favourable or unfavourable) was 107.7 days, compared to 121.2 days in 2020, 
120.1 days in 2019. 106.4 days in 2018 and 121.5 days in 2017.

In the case of complaints resolved with no final reasoned report (withdrawals, ac-
ceptance, mutual agreement and ex post facto non-admissions), the average time 
was 49.7 days, compared to 49.3 days in 2021, 51 days in 2020, 50.2 days in 2019, 
52.5 days in 2018 and 67.5 days in 2017.

The aforementioned time periods have not been reduced by any suspension periods 
that may have occurred as a result of the time between notification of any request or 
request made to the entity or the complainant other than the mandatory process of 
pleas, up to their completion or, failing that, up to the deadline granted for respond-
ing to said request or request.8 

8 For example, entities sometimes submit requests to the Complaints Service in which they report that 
they are currently negotiating with the complainant in order to find a solution that is satisfactory to their 
interests although they do not state the content of these negotiations or whether they have materialised 
or not. The Complaints Service believes that improved investor protection involves facilitating, as far as 
possible, agreements between the complainant and the respondent entity. Therefore, in these cases, it 
requires the entity to submit documentation providing evidence both of the result of the negotiations 
and of their having effectively taken place, within 30 days, informing it: i) that the term granted suspends 
the total term for processing the complaint and ii) that if within the term granted it does not provide the 
requested information, the procedure will continue with no further formalities.



47

Activity in 20222.3.3 Follow-up stage

	Follow-up	actions	for	reports	favourable	to	the	complainant

The reasoned report that resolves complaint proceedings is not binding. However, if 
this report is favourable to the complainant, the Complaints Service requires the 
respondent entity to state whether or not it accepts the criteria contained in the re-
port and, where appropriate, that it provide documentation demonstrating that the 
situation referred to by the complainant has been rectified. The entity has one 
month to respond to this requirement; if it does not, according to prevailing regula-
tions, it will be considered that it does not accept the conclusions contained in the 
report and that, therefore, will not rectify the conduct shown therein.

It should be noted that in some of the 271 complaints resolved in 2022 with a re-
port favourable to the complainant, there was more than one respondent entity. In 
these cases, an individual assessment of the performance of each of the entities 
participating in the events is carried out, so that it is possible that the decision is 
favourable to the complainant with regard to the actions of all the entities or only 
of some of them. This is communicated to each of the respondent entities so that 
they may individually inform about their acceptance of the conclusions of the 
resolution, if applicable, and, where appropriate, the rectification of the complain-
ant’s situation. Factoring in this situation, 276 resolutions favourable to the com-
plainant were issued.

Follow-up actions for reports favourable to the complainant TABLE 9

Follow-up actions reported by the entity Entities not reporting  
follow-up actionsAccepts criteria or rectifies Does not accept or rectify

Total
Year No. % No. % No. %

2020 220 70.3 53 16.9 273 40 12.8

2021 291 81.5 37 10.4 328 29 8.1

2022 213 77.2 37 13.4 250 26 9.4

Source: CNMV. 

In 77.2% of the cases, respondent entities stated that they accepted the criteria and 
rectification of the situation decided on in the report.

On the other hand, as clarified above, some complaints are filed against more than 
one entity. In the 229 files closed by agreement or settlement, there was a file in 
which the two entities claimed reached an agreement with the client, so 230 agree-
ments or settlements were concluded in 2022.

It is interesting to note that, if the 230 acceptance or mutual agreements that took 
place in the year were added to the figure of 77.2% – which after all are rectifications 
made by entities with respect to their clients, albeit on their own initiative during 
the process – the percentage of rectifications in 2022 would stand at 87.5%.
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Follow-up actions FIGURE 22
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	Replies	to	non-admissions	and	complaints

Some complainants expressed their disagreement or sought clarification in cases in 
which, after having carried out the relevant procedures, the Complaints Service in-
formed them that their application for the opening of complaint proceedings had 
not been admitted or was resolved with an unfavourable report as it did not detect 
any improper actions by the entity. The Complaints Service responds to these com-
plaints to try and resolve all doubts raised by the complainant.

In 2022, six replies to non-admissions and 38 replies to complaints were received, 
to which the Complaints Service responded to try to clarify in detail the issues for 
which the complainants had requested clarification or showed their disagreement. 
However, complainants are always informed that the decisions of the Complaints 
Service cannot be appealed.

Replies from complainants  FIGURE 23 
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Activity in 20222.3.4 Rankings of entities

Presented below are some rankings of respondent entities based on the following 
criteria: i) number of complaints resolved (excluding ex post facto non-admissions); 
ii) timescale for reading the request for comments sent by the Complaints Service to 
the entity; iii) deadline for replying to the request for comments; iv) percentage of 
complaints with decisions favourable to the complainant; v) number of acceptances 
and mutual agreements; vi) percentage of responses to follow-up actions; and vii) 
percentage of acceptance of conclusions of the report.

In the cases in which the complaint refers to several entities, this section sets out the 
decision included about each one of them in each final reasoned report and 
the number of decisions is therefore higher than the number of complaint proceed-
ings with a final report favourable or unfavourable to the complainant.

On the other hand, the entity responsible for the incidents does not always match 
the entity against which the complaint is processed, mainly because the complain-
ant has needed to address complaints filed for alleged irregularities committed by 
other entities that they have fully or partially acquired, either through a takeover or 
by full or partial spin off of a business area. Therefore, the tables included in the 
rankings distinguish between the entity against which the complaint is being pro-
cessed and the entity responsible for the incidents that are the object of the com-
plaint.

Likewise, the evolution by entity over the last three years with regard to the percent-
age of complaints with decisions favourable to the complainant and the percentage 
of acceptances and mutual agreements is also shown.

	Ranking	of	entities	by	number	of	complaints	resolved

Table 10 shows the entities in order of the number of complaints admitted in which 
there was no ex post facto reason for non-admission. The first 9 positions are occu-
pied by: CaixaBank, S.A. (223); Banco Santander, S.A. (153); Banco Bilbao Vizcaya 
Argentaria, S.A. (92); Unicaja Banco, S.A. (62); ING Bank N.V., Sucursal en España 
(38); Bankinter, S.A. (30); Banco de Sabadell, S.A. (28); MyInvestor Banco, S.A. (20) 
and Kutxabank, S.A. (16).
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Ranking of entities by number of complaints resolved9 TABLE 10

Entity with which the complaint is processed Total Entity responsible for the incidents Total

1. CAIXABANK, S.A. 223 BANKIA, S.A. 5

CAIXABANK, S.A. 218

2. BANCO SANTANDER, S.A. 153

3. BANCO BILBAO VIZCAYA ARGENTARIA, S.A. 92

4. UNICAJA BANCO, S.A. 62 LIBERBANK, S.A. 9

UNICAJA BANCO, S.A. 53

5. ING BANK N.V., SUCURSAL EN ESPAÑA 38

6. BANKINTER, S.A. 30

7. BANCO DE SABADELL, S.A. 28

8. MYINVESTOR BANCO, S.A. 20

9. KUTXABANK, S.A. 16

10. IBERCAJA BANCO, S.A. 15

11.  DEUTSCHE BANK, SOCIEDAD ANÓNIMA 
ESPAÑOLA

15

12. ABANCA CORPORACIÓN BANCARIA, S.A. 14

13. SINGULAR BANK, S.A. 11

14. RENTA 4 BANCO, S.A. 9

Other entities1 59

 Total 785

Source: CNMV.
1 30 entities with fewer than eight complaints.

	Ranking	of	entities	by	time	taken	to	read	the	complaint

Table 11 ranks the entities by the average number of calendar days used to read the 
request for comments.

9 The initiation of complaints proceedings with the Complaints Service indicates the client’s disagreement 
with the performance of the entity, which has not been resolved in the earlier stage of complaint to the 
Customer Service Department or the Customer Ombudsman and that justifies the processing of 
the complaints pending to the extent that there is no cause for ex post facto inadmissibility.
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Ranking of entities by time taken to read the notification of opening  TABLE 11 

complaint procedures10

Entity with which the complaint is processed Calendar days

1. DEUTSCHE BANK, SOCIEDAD ANÓNIMA ESPAÑOLA 7

2. RENTA 4 BANCO, S.A. 7

3. BANKINTER, S.A. 6

4. KUTXABANK, S.A. 4

5. SINGULAR BANK, S.A. 2

6. ABANCA CORPORACIÓN BANCARIA, S.A. 2

7. CAIXABANK, S.A. 1

8. BANCO SANTANDER, S.A. 1

9. ING BANK N.V., SUCURSAL EN ESPAÑA 1

10. BANCO BILBAO VIZCAYA ARGENTARIA, S.A. 1

11. MYINVESTOR BANCO, S.A. 0

12. BANCO DE SABADELL, S.A. 0

13. IBERCAJA BANCO, S.A. 0

14. UNICAJA BANCO, S.A. 0

Other entities1 4

Average 2

Source: CNMV.
1 30 entities with fewer than eight complaints.

Four entities had reading periods greater than the average of two calendar days 
(Deutsche Bank, Sociedad Anónima Española; Renta 4 Banco, S.A.; Bankinter, S.A, 
and Kutxabank, S.A); two read the notifications in the general average period of 
two days (Singular Bank, S.A. and Abanca Corporación Bancaria, S.A.) and eight 
did so within a period of less than average (CaixaBank, S.A.; Banco Santander, 
S.A.; ING Bank N.V. , Sucursal en España; Banco Bilbao Vizcaya Argentaria, S.A.; 
MyInvestor Bank, S.A.; Banco de Sabadell, S.A.; Ibercaja Banco, S.A., and Unicaja 
Banco, S.A.).

	Ranking	of	entities	by	time	taken	to	respond

In Table 12, to unify the calculation of periods, entities are ranked by the number of 
calendar days they take to submit the information and documentation requested in 
the request for comments, with the corresponding adjustments when an extension 
has been granted.

10 Once a complaint is admitted for processing, the complainant is notified of the start of the proceedings 
and the respondent entity is asked to provide comments. This request is sent electronically using the 
CNMV’s CIFRADOC system (ALR procedure), so that the date of submission of the notification is 
the date on which the notification is read. Said notification is considered rejected if, after ten calendar 
days have elapsed since the notification was made available to the entity, it has not accessed its 
content (article 43 of Law 39/2015, of 1 October, on Common Administrative Procedure of Public 
Administrations).
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On average, entities responded to the initial petition for pleas in 20 calendar days. 
Seven of them took longer to respond (Banco Bilbao Vizcaya Argentaria, S.A.; Bank-
inter, S.A.; CaixaBank, S.A.; Deutsche Bank, Sociedad Anónima Española; Unicaja 
Banco, S.A.; Ibercaja Banco, S.A., and Renta 4 Banco, S.A.) and the other seven took 
less (MyInvestor Banco, S.A.; Banco Santander, S.A.; ING Bank N.V., Sucursal en 
España; Kutxabank, S.A.; Singular Bank, S.A.; Abanca Corporación Bancaria, S.A., 
and Banco de Sabadell, S.A.).

Ranking of entities by time taken to respond to the initial  TABLE 12 

petition for pleas11

Entity with which the complaint is processed Calendar days

1. BANCO BILBAO VIZCAYA ARGENTARIA, S.A. 24

2. BANKINTER, S.A. 22

3. CAIXABANK, S.A. 22

4. DEUTSCHE BANK, SOCIEDAD ANÓNIMA ESPAÑOLA 21

5. UNICAJA BANCO, S.A. 21

6. IBERCAJA BANCO, S.A. 21

7. RENTA 4 BANCO, S.A. 21

8. MYINVESTOR BANCO, S.A. 19

9. BANCO SANTANDER, S.A. 18

10. ING BANK N.V., SUCURSAL EN ESPAÑA 18

11. KUTXABANK, S.A. 17

12. SINGULAR BANK, S.A. 17

13. ABANCA CORPORACIÓN BANCARIA, S.A. 16

14. BANCO DE SABADELL, S.A. 16

Other entities1 20

Average 20

Source: CNMV.
1 30 entities with fewer than eight complaints.

Entities requested an extension to draw up their pleas on 205 occasions. Only 5 of 
them were denied and the remaining 200 were granted. The entities requesting 
extensions were: CaixaBank, S.A. (73); Banco Santander, S.A. (45); Banco Bilbao 
Vizcaya Argentaria, S.A. (38); Unicaja Banco, S.A. (30); Bankinter, S.A. (8); Iberca-
ja Banco, S.A. (5); ING Bank N.V., Sucursal en España (2); Banco de Sabadell, S.A. 
(1); Open Bank, S.A. (1); Kutxabank, S.A. (1), and Deutsche Bank, Sociedad Anón-
ima Española (1).

	 	Ranking	of	entities	by	percentage	of	complaints	with	a	decision	favourable	to		

the	complainant

Table 13 ranks the entities by the percentage of reports favourable to the complain-
ant, calculated as a portion of the total number of rulings (favourable and unfavour-
able). Seven entities have percentages of reports favourable to the complainant 

11 From the day following the date on which the entity accesses the notification, it has 21 calendar days (if 
the complaint is filed by a natural person or not-for-profit entity) or 15 business days (if the complainant 
is a legal person), to submit pleas on the issues raised by the complainant. These periods may be extend-
ed by half the initially granted time if requested before the end of that period. 
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Activity in 2022above the general average of 50.6% (Deutsche Bank, Sociedad Anónima Española; 
Ibercaja Banco, S.A.; Singular Bank, S.A.; MyInvestor Banco, S.A.; Bankinter, S.A.; 
ING Bank N.V. , Sucursal en España, and Banco de Sabadell, S.A.) and 7 have a per-
centage below this average (CaixaBank, S.A.; Unicaja Banco, S.A.; Banco Santander, 
S.A.; Kutxabank, S.A.; Banco Bilbao Vizcaya Argentaria, S.A., Abanca Corporación 
Bancaria, S.A., and Renta 4 Banco, S.A.).

Ranking of entities by percentage of decisions favourable to the complainant12  TABLE 13

Entity against which the complaint is processed % favourable Entity responsible for 
the incidents

Unfavourable Favourable % favourable

1. DEUTSCHE BANK, SOCIEDAD ANÓNIMA ESPAÑOLA 85.7 2 12 85.7

2. IBERCAJA BANCO, S.A. 80.0 2 8 80.0

3. SINGULAR BANK, S.A. 75.0 2 6 75.0

4. MYINVESTOR BANCO, S.A. 73.7 5 14 73.7

5. BANKINTER, S.A. 68.0 8 17 68.0

6. ING BANK N.V., SUCURSAL EN ESPAÑA 58.3 10 14 58.3

7. BANCO DE SABADELL, S.A. 57.9 8 11 57.9

8. CAIXABANK, S.A. 50.4 BANKIA, S.A. 1 4 80.0

 63 61 49.2

9. UNICAJA BANCO, S.A. 50.0 LIBERBANK, S.A. 2 7 77.8

 20 15 42.9

10. BANCO SANTANDER, S.A. 47.8 59 54 47.8

11. KUTXABANK, S.A. 38.5 8 5 38.5

12. BANCO BILBAO VIZCAYA ARGENTARIA, S.A. 33.3 38 19 33.3

13. ABANCA CORPORACIÓN BANCARIA, S.A. 25.0 9 3 25.0

14. RENTA 4 BANCO, S.A. 22.2 7 2 22.2

Other entities1 49.0 25 24 49.0

 Total 50.6 269 276 50.6

Source: CNMV.
1 30 entities with fewer than eight complaints.

Figure 24 shows variations by entity in the percentage of complaints resulting in a 
decision favourable to the complainant in the last three years. The percentage of 
pronouncements favourable to the complainant shows a growing trend in the cases 
of Bankia, S.A. and Banco de Sabadell, S.A. On the contrary, the percentage of pro-
nouncements favourable to the complainant decreases in the case of MyInvestor 
Banco, S.A. and Abanca Corporación Bancaria, S.A. The rest of the entities show an 
irregular evolution.

12 The final reasoned reports may be favourable or unfavourable to the complainant. In the former, it is al-
ways concluded that there has been an incorrect action by the respondent entity and an indication of 
the specific reasons why the Complaints Service considers that the entity has not complied with the 
regulations on transparency and customer protection or with good financial practices and uses.
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Trends in the percentage1 of decisions favourable to the  FIGURE 24 
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Source: CNMV.
1  The percentage is calculated on the annual total of favourable and unfavourable decisions to the complain-

ant by entity. 

	Ranking	of	entities	by	number	of	acceptances	and	mutual	agreements

Table 14 ranks the entities by number of acceptances and mutual agreements 
reached with the complainant. On the one hand, CaixaBank, S.A.; Santander Bank, 
S.A.; Banco Bilbao Vizcaya Argentaria, S.A.; Unicaja Banco, S.A., and ING Bank N.V., 
Sucursal en España stand out as the entities with the highest number of agreements 
and settlements and at the other extreme are MyInvestor Banco, S.A. and Renta 4 
Banco, S.A., which reached no agreements or settlements with their clients in this 
period.

Figure 25 ranks the entities by percentage of acceptances/mutual agreements 
reached in 2022, presenting a comparison with the two previous years.
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Ranking of entities by number of acceptances and mutual agreements13   TABLE 14

Entity against which the complaint is processed Total Entity responsible  
for the incidents

Acceptance Mutual  
agreement

Total

1. CAIXABANK, S.A. 92 39 53 92

2. BANCO SANTANDER, S.A. 38 12 26 38

3. BANCO BILBAO VIZCAYA ARGENTARIA, S.A. 35 12 23 35

4. UNICAJA BANCO, S.A. 18 12 6 18

5. ING BANK N.V., SUCURSAL EN ESPAÑA 12 9 3 12

6. BANCO DE SABADELL, S.A. 8 4 4 8

7. IBERCAJA BANCO, S.A. 5 3 2 5

8. BANKINTER, S.A. 5 3 2 5

9. KUTXABANK, S.A. 3 1 2 3

10. SINGULAR BANK, S.A. 3 2 1 3

11. ABANCA CORPORACIÓN BANCARIA, S.A. 2 2 2

12. DEUTSCHE BANK, SOCIEDAD ANÓNIMA ESPAÑOLA 1 1 1

13. MYINVESTOR BANCO, S.A. 0

14. RENTA 4 BANCO, S.A. 0

Other entities1 8 3 5 8

Total 230 103 127 230

Source: CNMV.

1 30 entities with fewer than eight complaints.

In the year 2022, CaixaBank, S.A.; Banco Bilbao Vizcaya Argentaria, S.A.; Ibercaja 
Banco, S.A., and ING Bank N.V., Sucursal en España present a percentage of agree-
ments/compromises above 30%, followed by Unicaja Banco, S.A.; Banco de Sabadell, 
S.A.; Singular Bank, S.A., and Banco Santander, S.A. with percentages between 30% 
and 20%, and Kutxabank, S.A.; Bankinter, S.A., and Abanca Corporación Bancaria, 
S.A. with percentages between 20% and 10%. Below 10% is Deutsche Bank, Socie-
dad Anónima Española. As previously stated, MyInvestor Banco, S.A. and Renta 4 
Banco, S.A. did not reach any settlements or agreements with complainants.

Regarding the evolution of the percentages since 2020, an upward trend can be seen 
in CaixaBank, S.A.; Banco Bilbao Vizcaya Argentaria, S.A., Ibercaja Banco, S.A.; Ban-
co Santander, S.A., and Bankinter, S.A. The entities that did not reach agreements or 
settle in 2022 did so in previous years, particularly Renta 4 Banco, S.A. in 2020 and 
2021 and MyInvestor Banco, S.A. in 2021.

13 In some cases, complaints may be concluded because the entity decides to accept the complaint made 
by the complainant (acceptance) or because the entity and the complainant reach an agreement (mutu-
al agreement). In these cases, the Complaints Service considers that the complainant’s interests have 
been satisfied and, consequently, the complaint is closed without a decision on the merits of the case.
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Trends in the percentage of acceptances/mutual agreements1 by entity  FIGURE 25
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Source: CNMV.
1  Percentages are calculated based on the annual number of complaints resolved by entity (ex post facto 

non-admissions are not included). 

	Ranking	of	entities	by	percentage	of	response	to	follow-up	actions

Table 15 shows that the entities responded to this request for information in 90.6% 
of cases on average.

The response rate of ten of the entities listed in the table was above average, and in 
four cases it was below average.
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Ranking of entities by percentage of follow-up actions reported after a decision   TABLE 15 
favourable to the complainant14

Entity against which the complaint is processed % yes Entity responsible for the incidents No Yes Total % yes

1. ABANCA CORPORACIÓN BANCARIA, S.A. 100.0 3 3 100.0

2. BANCO BILBAO VIZCAYA ARGENTARIA, S.A. 100.0 19 19 100.0

3. BANCO DE SABADELL, S.A. 100.0 11 11 100.0

4. BANCO SANTANDER, S.A. 100.0 54 54 100.0

5. IBERCAJA BANCO, S.A. 100.0 8 8 100.0

6. ING BANK N.V., SUCURSAL EN ESPAÑA 100.0 14 14 100.0

7. MYINVESTOR BANCO, S.A. 100.0 14 14 100.0

8. RENTA 4 BANCO, S.A. 100.0 2 2 100.0

9. SINGULAR BANK, S.A. 100.0 6 6 100.0

10. UNICAJA BANCO, S.A. 95.5 LIBERBANK, S.A. 7 7 100.0

UNICAJA BANCO, S.A. 1 14 15 93.3

11. CAIXABANK, S.A. 89.2 CAIXABANK, S.A. 5 56 61 91.8

BANKIA, S.A. 2 2 4 50.0

12. BANKINTER, S.A. 82.4 3 14 17 82.4

13. KUTXABANK, S.A. 80.0 1 4 5 80.0

14. DEUTSCHE BANK, SOCIEDAD ANÓNIMA ESPAÑOLA 25.0 9 3 12 25.0

Other entities1 79.2 5 19 24 79.2

Total 90.6 26 250 276 90.6

Source: CNMV.
1 30 entities with fewer than eight complaints.

	 	Ranking	of	entities	by	percentage	of	acceptance	of	the	conclusions	contained	in	

the	Complaints	Service	reports

Table 16 ranks the entities by the percentage of acceptance of criteria or rectification 
of the complainant’s situation and includes both the information contained in the 
replies sent by the entities and the consequences resulting from their failure to re-
spond (non-acceptance of criteria). 

The average percentage of acceptance of criteria or rectification of the complainant’s 
situation in 2022 was 77.2% – nine entities are above this average and five fall short 
of it. 

14 Usually, complaint proceedings conclude with the Complaints Service issuing a final reasoned report, 
the complainant being notified and the report passed on to the entity. When this report is favourable 
to the complainant, it is conveyed to the entity together with a request for information so that the entity 
may state, within a period of one month, whether or not it accepts the assumptions and criteria ex-
pressed in the report, and also, if applicable, provide documentary evidence that it has rectified the situ-
ation with the complainant.
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Ranking of entities by percentage of acceptance of the conclusions included in the reports or  TABLE 16 

rectification after a ruling favourable to the complainant15

Entity against which the complaint is 
processed

% 
acceptance

Entity responsible for 
the incidents

Accept or 
corrects/ 
rectifies

Neither 
accepts nor 

agrees/ 
rectifies

No 
response Total

% 
acceptance

1. BANCO DE SABADELL, S.A. 100.0 11 11 100.0

2. ING BANK N.V., SUCURSAL EN ESPAÑA 100.0 14 14 100.0

3. SINGULAR BANK, S.A. 100.0 6 6 100.0

4.  BANCO BILBAO VIZCAYA  
ARGENTARIA, S.A.

89.5 17 2 19 89.5

5. CAIXABANK, S.A. 87.7 CAIXABANK, S.A. 55 1 5 61 90.2

BANKIA, S.A. 2 2 4 50.0

6. IBERCAJA BANCO, S.A. 87.5 7 1 8 87.5

7. BANCO SANTANDER, S.A. 87.0 47 7 54 87.0

8. UNICAJA BANCO, S.A. 81.8 LIBERBANK, S.A. 7 7 100.0

UNICAJA BANCO, S.A. 11 3 1 15 73.3

9. KUTXABANK, S.A. 80.0 4 1 5 80.0

10. BANKINTER, S.A. 70.6 12 2 3 17 70.6

11.  DEUTSCHE BANK, SOCIEDAD ANÓNIMA 
ESPAÑOLA

25.0 3 9 12 25.0

12. MYINVESTOR BANCO, S.A. 7.1 1 13 14 7.1

13. ABANCA CORPORACIÓN BANCARIA, S.A. 0.0 3 3 0.0

14. RENTA 4 BANCO, S.A. 0.0 2 2 0.0

Other entities1 66.7 16 3 5 24 66.7

Total 77.2 213 37 26 276 77.2

Source: CNMV.
1 30 entities with fewer than eight complaints

2.4 Information provided by the entities

Prior to the preparation of this Annual Report, the CSDs of investment firms with 
six or more complaints against them were asked to provide information on a num-
ber of issues. 

The information requested from the CSDs was divided into two categories: 

 – Action regarding complaints filed with the CSD before they are sent to the Com-
plaints Service. This information is intended to analyse how CSDs respond to 
their clients in the first instance..

 – Action once the complaints have already been submitted to the Complaints 
Service. The purpose of this information is to ascertain the number of investors 
per entity that go on to this second stage in their attempt to obtain satisfaction.

15 While respondent entities must expressly report on the acceptance of the criteria or the rectification of 
the complainant’s situation in the response to the form previously sent by the Complaints Service, 
non-acceptance may be notified expressly (explicit non-acceptance) or otherwise. In other words in ac-
cordance with the applicable regulations, merely not replying to the form sent by the Complaints Ser-
vice signifies (implicit) non-acceptance.



59

Activity in 2022The aim of this request is to show the effort being made by these Customer Ser-
vice Departments to improve their procedures, adapt to new legislative require-
ments and to solve their clients’ problems in an increasingly suitable manner. 

The information provided by the CSDs of the entities16 is assessed in detail below. 

The following conclusions, shown in Table 17, were obtained from the information 
provided by the entities:

 – The CSDs receiving the most complaints in 2022 were those of CaixaBank, S.A. 
(3,607); Banco Santander, S.A. (2,704); Banco Bilbao Vizcaya Argentaria, 
S.A. (1,689); ING Bank N.V., Sucursal en España (771); and Unicaja Banco, S.A. 
(560). 

  These five entities accounted for 84.6% of the total number of complaints re-
ceived in the year by the CSDs of investment firms. 

 – As in previous years, there was a decrease in the number of complaints filed 
with the Customer Ombudsman by clients of entities that have one. The Cus-
tomer Ombudsman of Banco Santander, S.A. processed the largest number of 
complaints (77), 2.8% of those received by the entity. In the rest of the entities 
with a Customer Ombudsman, the number of complaints filed was lower. How-
ever, an analysis of the number of complaints processed by the Customer Om-
budsman as a percentage of total complaints received by the entity, would show 
the following results: Banco de Sabadell, S.A. (32 complaints, representing 
14.4% of the complaints received by the entity); Deutsche Bank, S.A.E. (13 com-
plaints, representing 10.6% of the total received); Bankinter, S.A. (55 com-
plaints, 9.2% of the total received) and lastly Banco Bilbao Vizcaya Argentaria, 
S.A. (35 complaints, 2%). As indicated above, the remainder of the entities ana-
lysed do not have a Customer Ombudsman. 

 – The aim of this analysis is to provide an approximate overview of the actions 
carried out by these Customer Service Departments. However, the data and re-
sults obtained must be viewed with some caution as it is not possible to know 
whether the entities use the same criteria to obtain and provide the requested 
information, even though this year clearer guidelines have been given about 
what should be included or not in the information provided.

 – According to the data provided by the entities, the percentage of complaints 
that, after going to the CSD of the entity or its Customer Ombudsman, are for-
warded to the Complaints Service in the same year has increased relative to the 
previous year. In 2022, the average number of complaints filed with the Com-
plaints Service, after going through the CSD or Customer Ombudsman, was 6% 
compared to 4.8% in the previous year. However, at Renta 4 Banco, S.A. this 
average is exceeded (10 complaints, which represents 26.3% of the total com-
plaints received in 2022 by the CSD of the entity). Likewise, the cases of Iberca-
ja Banco, S.A. (15 complaints, 14.9%) and Unicaja Banco, S.A. (83 complaints, 
14.8% of the total) should be highlighted. 

16 All entities responded to the request for information.
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  It should be noted that the number of complaints received or processed by the 
Complaints Service in 2022 is higher than the number of complaints reported 
by the entities as having been forwarded to the Complaints Service after pass-
ing through the entity’s CSD. This is because complainants have a period of 
one year, in the case of natural persons or not-for-profit entities, after receiving 
a reply from the CSD or after the deadline for that reply, in which to approach 
the Complaints Service. This means that the complaints processed by the 
CNMV in 2022 may have originated in incidents resolved by the CSD or 
the Customer Ombudsman in that year or in incidents resolved in the previous 
year, which would justify the difference in the data processed. 

Additionally, if the data provided by the entities in 2022 are compared with the data 
provided in 2021, the following conclusions can be drawn:

 – The number of complaints filed with the CSDs in 2022 was much lower than in 
2020. Banco Santander, S.A. stands out here with 115.2% fewer complaints re-
ceived (5,820 in 2021 compared to 2,704 in 2022).17 It is followed by Bankinter, 
S.A. with a decrease of 27.5% compared to the previous year (695 in 2021 com-
pared to 545 in 2022).

 – In contrast, there was a considerable increase in the number of complaints re-
ceived by CaixaBank, S.A. (1,815 in 2021 compared to 3,607 in 2022).18 The in-
creases in complaints filed against Kutxabank, S.A. (55 in 2021 compared to 
139 in 2021) and Ibercaja Banco, S.A. (52 in 2021 compared to 101 in 2022) also 
stand out.

 – As regards complaints filed with the Customer Ombudsman, the only increase 
was at Bankinter, S.A. (26 in 2021 compared to 55 in 2022).

 – However, the number of complaints filed with the Customer Ombudsman of 
Banco Bilbao Vizcaya Argentaria, S.A. decreased substantially (101 in 2021 
compared to 35 in 2022). The number of complaints filed with the Customer 
Ombudsman also decreased – albeit to a lesser extent – in the case of Banco 
Santander, S.A. (100 in 2021 compared to 77 in 2022).

17 It must be borne in mind that in the previous year Banco Santander resolved many complaints corre-
sponding to Banco Popular or referring to the acquisition of one bank by the other.

18 Contrary to the previous case, in this case CaixaBank is still resolving the complaints that originated in 
actions carried out by Bankia or in the merger by absorption of the latter by the former.
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Complaints filed relating to the securities market  TABLE 17

No. of complaints on issues of the stock 
market received in 2022 No. of complaints  

forwarded to the CNMV 
Complaints Service in 2022

 
 

%1 
By the  

CSD
By the  

CO
By the CSD  

or CO

ABANCA CORPORACIÓN BANCARIA, S.A. 204 - 204 18 8.8

BANCO BILBAO VIZCAYA ARGENTARIA, S.A. 1,689 35 1,724 72 4.2

BANCO DE SABADELL, S.A. 190 32 222 20 9.0

BANCO SANTANDER, S.A. 2,704 77 2,781 132 4.7

BANKINTER, S.A. 545 55 600 20 3.3

CAIXABANK, S.A. 3,607 - 3,607 230 6.4

DEUTSCHE BANK, SOCIEDAD ANÓNIMA ESPAÑOLA 110 13 123 11 8.9

IBERCAJA BANCO, S.A. 101 - 101 15 14.9

ING BANK N.V., SUCURSAL EN ESPAÑA 771 - 771 42 5.4

KUTXABANK, S.A. 139 - 139 4 2.9

MYINVESTOR BANCO, S.A. 219 - 219 10 4.6

RENTA 4 BANCO, S.A. 38 - 38 10 26.3

SINGULAR BANK, S.A. 151 - 151 12 7.9

UNICAJA BANCO, S.A. 560 - 560 83 14.8

Total 11,028 212 11,240 679 6.0

Source: Data provided by the entities.
1 Percentage of complaints received by CSDs or COs in 2022 that were subsequently submitted to the Complaints Service.

With regard to complaints that were not admitted by the CSD because they do not 
meet all the requirements, the following conclusions can be drawns:19

 – The number of non-admissions is proportional to the number of admissions, 
such that the entities with the most complaints also had the most non-admis-
sions: CaixaBank, S.A. (503 of 3,607); Banco Santander S.A. (275 of 2,704), and 
Banco Bilbao Vizcaya Argentaria, S.A. (87 of 1,689). 

  In percentage terms – number of rejections with respect to the number of com-
plaints filed with the CSD –, this would be equal to or greater than 10% in the 
cases of CaixaBank, S.A. (13.9%); Banco de Sabadell, S.A. (12.1%); Abanca Cor-
poración Bancaria, S.A. (11.3%); and Banco Santander, S.A. (10.2%).

    The case of the CSD of Singular Bank, S.A. stands out: it did not reject any 
complaints at all. 

19 It should be borne in mind that data obtained take as their starting point that the non-admissions 
reported refer to complaints filed in 2021, while it is possible that in that year complaints were re-
jected that were filed at the end of the previous year.
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 – In relation to the non-admissions agreed by the Customer Ombudsmen of the 
entities, the number of non-admissions of the CO of Banco de Sabadell, S.A. (10 
complaints out of a total of 31) is noteworthy. 

Complaints relating to the securities market not admitted by entities in 2022  TABLE 18

  CSD CO

  Not admitted Received %1 Not admitted Received %1

ABANCA CORPORACIÓN BANCARIA, S.A. 23 204 11.3 0 0 -

BANCO BILBAO VIZCAYA ARGENTARIA, S.A. 87 1,689 5.2 1 35 2.9

BANCO DE SABADELL, S.A. 23 190 12.1 10 32 31.3

BANCO SANTANDER, S.A. 275 2,704 10.2 0 77 0.0

BANKINTER, S.A. 23 545 4.2 0 55 0.0

CAIXABANK, S.A. 503 3,607 13.9 0 0 -

DEUTSCHE BANK, SOCIEDAD ANÓNIMA ESPAÑOLA 10 110 9.1 0 13 0.0

IBERCAJA BANCO, S.A. 8 101 7.9 0 0 -

ING BANK N.V., SUCURSAL EN ESPAÑA 65 771 8.4 0 0 -

KUTXABANK, S.A. 2 139 1.4 0 0 -

MYINVESTOR BANCO, S.A. 3 219 1.4 0 0 -

RENTA 4 BANCO, S.A. 3 38 7.9 0 0 -

SINGULAR BANK, S.A. - 151 0.0 0 0 -

UNICAJA BANCO, S.A. 27 560 4.8 0 0 -

Total 1,052 11,028 9.5 11 212 5.2

Source: Data provided by the entities.
1 Percentage of complaints not admitted as a percentage of the complaints received. 

Regarding the result obtained by the complainant (favourable or unfavourable) in 
cases resolved by the CSD, the following observations can be made:

 – The CSD that resolved the most complaints was that of CaixaBank, S.A. (3,124) 
followed by Banco Santander, S.A. (2,505) and Banco Bilbao Vizcaya Argentaria, 
S.A. (1,553).

 – Regarding the result obtained by the complainants in their complaints to CSDs, 
the CSDs of the entities with a higher than average percentage (38%) in com-
plaints favourable to their clients were: Banco Bilbao Vizcaya Argentaria, S.A. 
(49.1%); CaixaBank, S.A. (47.1%); MyInvestor Banco, S.A. (46.3%), and Renta 4 
Banco, S.A. (45.7%).

 – As regards Customer Ombudsmen, the one that resolved the most complaint 
files in 2022 was that of Banco Santander, S.A. (77), followed by the COs of 
Bankinter, S.A. (49); of Banco Bilbao Vizcaya Argentaria, S.A. (32); of Banco de 
Sabadell, S.A. (21) and of Deutsche Bank, S.A.E. (13).

 – The Customer Ombudsman that issued the highest proportion of resolutions in 
favour of complainants in 2022 was that of Banco de Sabadell, S.A. (52.4%), 
followed by those of Banco Santander, S.A. (40.3%), Banco Bilbao Vizcaya Ar-
gentaria, S.A. (31.3%), Bankinter, S.A. (28.6%) and Deutsche Bank, S.A.E. 
(15.4%).



63

Activity in 2022A comparison of the data provided by the entities in 2022 and 2021 shows signifi-
cant variations in terms of the percentage of reports favourable to the complainants.

In the year 2022 in four entities the percentage of favourable reports was higher 
than 40%: Banco Bilbao Vizcaya Argentaria, S.A. (49.1%); CaixaBank, S.A. (47.1%); 
MyInvestor Banco, S.A. (46.3%), and Renta 4 Banco, S.A. (45.7%). However, this 
percentage of favourable reports corresponded to just three CSDs in 2021: those of 
Unicaja Banco, S.A. (55.5%); MyInvestor Banco, S.A., (50.3%), and CaixaBank, S.A. 
(42.8%).

In two entities, the number of cases resolved in favour of the complainant noticea-
bly increased, specifically in ING Bank N.V., Sucursal en España (33.2% in 2022 
compared to 3.2% in 2021) and Banco Santander, S.A. (27.4% in 2022 compared to 
12.9% in 2021).

In contrast, the number of reports favourable to the complainant fell significantly in 
Ibercaja Banco, S.A. (7.5% in 2022 compared to 37.5% in 2021) and Unicaja Banco, 
S.A. (32.1% in 2022 vs. 55.5% in 2021).

There was a slight increase in reports favourable to the complainant made by the 
customer ombudsmen of Banco Santander, S.A. (40.3% in 2022 compared to 33.1% 
in 2021) and Banco de Sabadell, S.A. (52.4% in 2022 compared to 50% in 2021) and 
a more significant decrease in reports favourable to the complainant made by the 
COs of Deutsche Bank, Sociedad Anónima Española (15.4% in 2022 compared to 
30.8% in 2021).

Complaints relating to the securities market admitted and resolved by entities in 2022 TABLE 19

  CSD CO

  Favourable Unfavourable %1 Favourable Unfavourable %1

ABANCA CORPORACIÓN BANCARIA, S.A. 25 155 13.9 - - -

BANCO BILBAO VIZCAYA ARGENTARIA, S.A. 763 790 49.1 10 22 31.3

BANCO DE SABADELL, S.A. 52 104 33.3 11 10 52.4

BANCO SANTANDER, S.A. 686 1,819 27.4 31 46 40.3

BANKINTER, S.A. 201 325 38.2 14 35 28.6

CAIXABANK, S.A. 1,472 1,652 47.1 - - -

DEUTSCHE BANK, SOCIEDAD ANÓNIMA 
ESPAÑOLA

14 70 16.7 2 11 15.4

IBERCAJA BANCO, S.A. 7 86 7.5 - - -

ING BANK N.V., SUCURSAL EN ESPAÑA 225 452 33.2 - - -

KUTXABANK, S.A. 24 76 24.0 - - -

MYINVESTOR BANCO, S.A. 100 116 46.3 - - -

RENTA 4 BANCO, S.A. 16 19 45.7 - - -

SINGULAR BANK, S.A. 20 131 13.2 - - -

UNICAJA BANCO, S.A. 153 324 32.1 - - -

Total 3,758 6,119 38.0 68 124 35.4

Source: Data provided by the entities.
1  Percentage of complaints favourable to the complainant as a portion of total complaints resolved (i.e. both favourable and unfavourable to the 

complainant). 
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2.5 International cooperation mechanisms

2.5.1 Financial Dispute Resolution Network (FIN-NET)

The Financial Dispute Resolution Network (FIN-NET) is the network for the out-of-
court settlement of cross-border disputes between consumers and financial service 
providers in the European Economic Area (EEA).20 FIN-NET was created through 
Commission Recommendation 98/257/EC of 30 March 1998 on the principles appli-
cable to the bodies responsible for out-of-court settlement of consumer disputes. It 
was set up by the European Commission in 2001 and its purpose is to provide access 
to out-of-court settlement procedures in cross-border financial disputes within the 
European Economic Area. The CNMV joined FIN-NET in 2008.

In this way, any person wishing to complain about a foreign provider with its dom-
icile elsewhere within the area can approach the out-of-court complaints settlement 
scheme in their home country. This local scheme will help them identify the rele-
vant complaints scheme in the service provider’s country and indicate the next steps 
that they should follow. Once the consumer has all the information, they can then 
choose to contact the foreign complaints scheme directly or else leave the complaint 
with their home-country scheme, which will pass it on accordingly.

FIN-NET affiliates are dispute resolution bodies from European countries or territo-
ries which are not part of the EEA and where the alternative dispute resolution di-
rective is not applicable.

Until 2021, the United Kingdom was one of the most active FIN-NET members. 
However, as a result of Brexit, it has become an affiliate, together with Switzerland 
and the Channel Islands, all of which collaborate with the FIN-NET network and 
adhere to the main principles of the European Union regulations on alternative dis-
pute resolution.

National complaints service

Competent complaints service
Complainants

 20  FIN-NET has members in countries of the EEA, which means the EU, Iceland, Liechtenstein and Norway.
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Activity in 2022The members of this network undertake to comply with a memorandum of under-
standing,21 which includes the mechanisms and conditions of cooperation to facili-
tate the resolution of cross-border disputes. Although the provisions of the MOU are 
not legally binding on the parties, the CNMV has made a commitment to comply 
with them. The document was revised in May 2016 to adapt to the ADR22 Directive.

Since September 2018, the Complaints Service has been a member of the FIN-NET 
Steering Committee, consisting of 12 members and in charge of the FIN-NET work 
programme that will be discussed in plenary meetings. The term of office of Steer-
ing Committee members is two years. However, given the situation caused by the 
global pandemic in 2020, it was last renewed in 2021.

	Plenary	meetings

The FIN-NET plenary assembly meets twice a year, mainly to inform on regulato-
ry developments in the EU in the area of ADR23 and financial services, on regulatory 
developments specific to each Member State and on developments that affect their 
respective areas of ADR, as well as to exchange and share specific examples of com-
plaints both on a national and cross-border level. In other words, the meetings deal 
with issues not only relating to investment products, but also those that concern 
banking and insurance products. 

The Complaints Service participated in the two plenary meetings that were held in 
2022. It is necessary to point out that the second of the meetings was once again 
held in person in the city of Brussels, specifically on 24 November 2022, given that 
since the health crisis experienced in 2020, meetings had been held electronically. 
Currently, it is planned that of the two annual meetings, one will be held electroni-
cally and the other in person.

The main topics discussed in the plenary meetings were:

 – Review of the ADR Directive and ODR Regulation: It was reported that a process 
is being carried out to evaluate the implementation of EU regulations on ADR.24

  This process is detailed in the Commission’s work programme for the year 2023, 
and the revised legislative instruments are foreseen for the second quarter of 
2023. The EC is not thinking of far-reaching changes in the procedure, but rather 
of adjustments to the current ODR Regulation, specifically to the platform, since 
during the study of the information it has been detected that many merchants do 
not usually participate in the procedure (in those cases in which it is not 

21 Memorandum of Understanding (MoU).
22 Directive 2013/11/EU of the European Parliament and of the Council, of 21 May 2013, on alternative 

dispute resolution for consumer disputes and amending Regulation (EC) No. 2006/2004 and Directive 
2009/22/EC.

23 An alternative dispute resolution (ADR) entity is any type of agency or department that extra-judicially 
resolves disputes between investors and entities that provide investment services.

24 Directive 2013/11/EU of the European Parliament and of the Council, of 21 May 2013, on alternative 
dispute resolution for consumer disputes and amending Regulation (EC) No. 2006/2004 and Directive 
2009/22/EC. Regulation (EU) 2017/2394 of the European Parliament and of the Council, of 12 December 
2017, on cooperation between national authorities responsible for the enforcement of consumer pro-
tection laws and repealing Regulation (EC) No. 2006/2004. Regulation (EU) No. 524/2013 of the European 
Parliament and of the Council, of 21 May 2013, on online dispute resolution for consumer disputes and 
amending Regulation (EC) No. 2006/2004 and Directive 2009/22/EC.
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mandatory to participate) and that there are obstacles to accessing fair repara-
tion solutions in cross-border cases.

 – Instant payments: The draft regulation on instant payments was presented. 
Instant transfers are an important technological innovation in payments that 
allow money to be transferred 24 hours a day, 7 days a week, 365 days a year 
and in less than 10 seconds. Currently, around 13% of all transfers in euros in 
the EU are processed as instant transfers and with a variable cost depending on 
each entity; for this reason, harmonised legislation is required in this regard. 
Once the regulation enters into force, a phased application is expected, depend-
ing on whether or not the payment service provider is established in a Member 
State whose currency is the euro.

 – Fraud in payment services: Due to the increase that is taking place in fraud 
complaints in payment services, in one of the plenary meetings one of the 
members of that sector explained the types of fraud that are being detected, 
such as phishing, spoofing (identity theft) and SIM swap fraud.

  In this type of complaint, it is a question of differentiating when there is gross 
negligence on the part of the payer in complying with custody obligations of the 
payment instrument and security keys, and of having notified the entity of said 
circumstance without delay.

 – Credit protection Insurance (CPI) sold via banks – Presentation by EIOPA: At 
one of the meetings, a presentation was made on the study of the functioning 
of the EU market for credit protection insurance (CPI) products sold through 
banks (acting as insurance intermediaries), with the aim of providing guidance 
and evidence for coherent supervisory and reasoned policy proposals. From the 
data obtained the following problems could be identified: limited consumer 
choice and barriers to comparing prices, high product diversity and price dis-
persion at national and EU level, problems with insurance product cancellation 
and the change of providers, and high risk of conflicts of interest (between 
banks and insurers) due to unusually high profitability (the biggest problem, 
since it results in a higher price for the consumer).

  Likewise, EIOPA issued a warning to insurance companies and banks to address 
high fees and the risk of conflicts of interest in the context of bancassurance 
business models and discussions will continue with the competent authorities of 
each country to monitor heeding of the warning

2.5.2  International Network of Financial Services Ombudsman Schemes  
(INFO Network)

In 2017, the Investors Department joined the International Network of Financial 
Services Ombudsman Schemes (INFO Network). This body was created in 2007 
with the broad aim of working together in the development of dispute resolution, 
exchanging experiences and information in different areas: management schemes, 
functions and models; codes of conduct; use of information technology; manage-
ment of systemic aspects; processing of cross-border complaints; in addition to 
training for employees and continuing education.
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Activity in 2022INFO Network members are entities that operate as independent out-of-court bodies 
that resolve disputes in the financial sector. Depending on their powers, these enti-
ties provide dispute resolution services to consumers who have not been able to re-
solve the matter directly with the company providing financial services in the fol-
lowing areas: banking, investment, insurance, credit, financial advice and pensions/
retirement.

The Complaints Service took part in the 15th Annual Meeting of the INFO Network, 
held via video conference on Wednesday, 27 September 2022. In addition to institu-
tional issues, It is important to highlight the international networking opportunities 
that this type of event offers to participants, in addition to the exchange of experi-
ences and knowledge sharing. 

2.5.3 Cross-border complaints 

In 2022, the Complaints Service received a total of 52 complaints in which the com-
plainant or the respondent entity was established abroad, broken down as follows:

Number of cross-border complaints

31
Resident complainants against foreign entities freely providing services

21
Non-resident complainants against 

Spanish entities or branches 
of foreign entities

0
Non-resident complainants 

against foreign 
entities freely 

providing 
services

Residents in Spain submitted complaints against foreign entities acting under the 
freedom to provide services regime in 31 cases. Since the Complaints Service lacks 
competence to process these files, since the foreign entities are acting under the free 
provision of services regime, the complainants were provided with information on 
the bodies in charge of out-of-court settlement of complaints in the countries where 
the companies complained about were established. 

Of the 15 files against entities established in FIN-NET member countries, one was 
sent to the Complaints Service of the Bank of Spain since it concerned matters with-
in its competence and in the remaining 14 cases the Complaints Service offered to 
forward the complaint to the competent body, which offer was accepted in four 
cases. The 16 complaints filed against entities established in non FIN-NET member 
countries related to entities established in Cyprus, except one case which concerned 
an entity established in Bulgaria.
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Fourteen residents in other EU countries and seven non-EU residents submitted re-
quests to open complaint proceedings against entities established in Spain or enti-
ties established in other countries that operated in Spain through a branch. Of these 
files, eight were inadmissible (five because the Complaints Service of the Bank of 
Spain was the competent authority and three cases for not having answered the 
petition for rectification of the requirements for admission of the complaint or 
the petition for pleas in a cause of non-admission). The remaining 13 were admitted 
and of these, six were resolved with a final reasoned report favourable to the com-
plainant, three were resolved with a final reasoned report unfavourable to the 
complainant, two were resolved with the entity’s acceptance of the complainant’s 
claims, another was resolved with an agreement between the complainant and the 
respondent, and one is pending resolution at the date of preparation of the Report.

Lastly, no cases were received against foreign entities operating in Spain under 
the freedom to provide services regime initiated by complainants residing outside 
Spain.



3  Main criteria applied in the resolution  
of complaints in 2022
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3 Main criteria applied in the resolution of 
complaints in 2022

This chapter presents an overview of the main criteria applied in the resolution of 
complaints in 2022.

It should be noted that these criteria arise from the interpretation of sector regula-
tions and good practices that are generally accepted and recognised by market par-
ticipants. The criteria derived from the exercise of the tasks entrusted to the CNMV, 
applied to the specific cases that were analysed in each of the complaints processed 
in 2022. Consequently, they respond to specific times and circumstances and thus 
future regulatory changes or variations in the specific circumstances of each case 
could lead to changes.

In short, in publishing these criteria the intention is merely to give an updated cat-
alogue of the regulatory interpretations and good practices that apply to the sector 
on a specific date, that of their publication, and nothing prevents them from being 
subsequently modified or nuanced.

The criteria applied in the resolution of complaints in previous years that expand 
and complement the contents of this Report are available in the publications1 on the 
CNMV’s website.

3.1 Appropriateness of marketing/simple execution

The appropriateness assessment assumes that, when services other than investment 
advisory or portfolio management services are provided, the company providing 
investment services must request the client – including potential clients if applica-
ble – to provide information about their knowledge and experience in the invest-
ment field corresponding to the specific type of product or service offered or re-
quested, so that the entity can assess whether the investment product or service is 
appropriate for the client. In the event that, based on this information, the entity 
considers that the investment product or service is not suitable for the client, it will 
warn him. If the client does not provide the information or it is insufficient, the 
entity will warn him that said decision prevents it from determining whether 
the investment service or product envisaged is suitable for him.2

On 19 April 2022, the CNMV announced the adoption of the ESMA Guidelines on 
certain aspects of the MiFID II appropriateness and execution-only requirements3 

1 https://www.cnmv.es/portal/Publicaciones/PublicacionesGN.aspx?id=23
2 Article 214 of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of the Securities 

Market Act.
3 Guidelines on certain aspects of the MiFID II appropriateness and execution-only requirements 12 April 

2022 (ESMA 35- 43-3006).

https://www.cnmv.es/portal/Publicaciones/PublicacionesGN.aspx?id=23
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and the approval of a Technical Guide on appropriateness assessment.4 In addition 
to the most significant complaints in the field of appropriateness, this section high-
lights some new features involving the application to these of the aforementioned 
ESMA guidelines and the CNMV Technical Guide.

	 		Customer	initiative	and	warning	model	for	the	exemption	from	the	obligation	to	

assess	the	appropriateness	of	non-complex	products

There are exceptional cases in which the entity is exempt and does not have to as-
sess the appropriateness of a product or service for the client. For this exemption to 
apply, the following strict requirements must be met:5

i) The order must refer to a non-complex financial instrument.

ii) The service must be provided on the client’s initiative.

iii)  The entity must have clearly informed the client that it is not obliged to per-
form an appropriateness assessment on the instrument offered or the service 
provided and that, therefore, the client does not enjoy the protection estab-
lished in the rules of conduct of legislation on the securities market. This warn-
ing may be issued in a standardised format.

iv)  The entity must comply with the requirements established in the regulations 
to prevent, detect and manage possible conflicts of interest.

This provision is limited to cases in which the entity exclusively provides the service 
of execution or reception and transmission of client orders, with or without provi-
sion of ancillary services. These ancillary services expressly exclude the granting of 
credits or loans6 that do not refer to existing credit limits on loans, current accounts 
and authorised client overdrafts.

Under the ESMA Guidelines, companies must be able to determine whether a cus-
tomer has placed his order in response to a personalised communication from or on 
behalf of the company. In such cases, the company must disqualify the transaction 
for the purposes of the execution-only exemption.7

The CNMV Technical Guide has indicated some cases in which it is unlikely that the 
initiative came from the client. In particular:

 – In distribution channels such as the branch network or, in some cases, the 
telephone (specifically when it is the telephone operator who has called 
the client), it is more likely that personalised communications can be conveyed 
to clients since there is personal contact with the client, whereas in other chan-
nels such as online channels, where there is generally no personal contact with 
the client, they are much less frequent. In the event that during the personal 

4 Technical Guide 2/2022 on Appropriateness Assessment, 19 April 2022.
5 Article 216 of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of the Securities 

Market Act.
6 By virtue of Article 141.b) of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of 

the Securities Market Act.
7 Guideline 12, paragraph 90, of the Guidelines on certain aspects of the MiFID II appropriateness and  

execution-only requirements of 12 April 2022 (ESMA 35-43-3006).
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contact with the client, various alternatives are presented to him, it should not 
be considered that there is a personalised communication.

 – When internal sales campaigns are carried out for a specific product through a 
branch network or by telephone (without the support of advertising campaigns 
aimed at the general public in the media), for a short period, it is not reasona-
ble to consider that in most cases, or in many of them, the initiative has corre-
sponded to the clients.8

In the event that the warnings are given in documents separate from the order, the 
appropriate procedures must be established so that they refer unequivocally to 
the transaction in question.9 In R/743/2021, in the case of a purchase transaction for 
a non-complex product at the request of the client, the entity decided to avail itself 
of the exemption and provided a document with a warning to that effect. However, 
to the extent that the warning lacked the customer’s signature and any other indica-
tion that it was duly provided before the purchase order was processed, the Com-
plaints Service did not consider it proven that the entity had correctly warned the 
client about the exemption of the assessment of appropriateness and that he would 
not enjoy the protection provided by law.

The CNMV’s Technical Guide clarified that in cases where the entity is not obliged 
to assess appropriateness (“execution-only”), Circular 3/2013 does not determine a 
regulated text of the warning, but it must clearly indicate that the entity is not 
obliged to assess the appropriateness of the transaction and that, therefore, the cli-
ent lacks the protections provided for this case. The following warning model is 
considered appropriate:

	 	We	inform	you	that	this	entity	is	not	obliged	to	assess	the	appropriateness	of	(the	
transaction	to	be	carried	out	by	the	client	must	be	specified)	since	the	product	in	
which	you	propose	to	trade	is	classified	as	“non-complex”	and	the	transaction	to	
be	carried	out	is	on	your	initiative	and	not	that	of	this	entity.	Because	it	has	not	
made	this	assessment,	the	entity	cannot	form	an	opinion	as	to	whether	or	
not	this	transaction	is	appropriate	for	you	and,	therefore,	should	the	transaction	
prove	inappropriate	for	you,	it	will	not	be	able	to	warn	you	of	this.10

Additionally, the aforementioned CNMV Technical Guide envisages the possibility 
of not issuing the warning in certain cases. In this regard, it indicates that “Excep-
tionally, in the case of brokerage clients that are highly active in listed shares, it is 
not necessary to advise them regarding “execution only”, in each transaction that 
they carry out, after having given this warning on several occasions (for example, 
after the first four warnings), it would not be necessary to give it again as long as 
clients carry out, from then on, at least two transactions every six months.11

However, the entity may decide not to avail itself of this exemption and to assess the 
appropriateness of the non-complex product requested by the client. Paragraph 30 
of ESMA’s Guidelines on MiFID II product governance requirements,12 which the 
CNMV announced it would adopt on 12 December 2017 states that “the distributor 

8 Third section, paragraph 6, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
9 Twelfth section, paragraph 37, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
10 Twelfth section, paragraph 38, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022
11 Twelfth section, paragraph 39, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
12 Guidelines on MiFID II product governance requirements (05/02/2018 | ESMA 35-43-620E).
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could decide that some non-complex products which could potentially be offered 
under the execution-only regime will only be offered in accordance with appropri-
ateness or suitability requirements, so as to grant a higher degree of protection to 
clients”.

In cases R/737/2021, R/14/2022 and R/80/2022, although the orders referred to prod-
ucts considered non-complex, the entities provided appropriateness tests signed by 
the complainants according to whom the purchase was appropriate, so either one 
of the other requirements for application of the exemption was not met or the enti-
ty decided not to avail itself of it.

In complaint R/28/2022, the entity provided a signed document with the warning, 
dated 28 December 2017, relating to the fact that the entity was not obliged to assess 
the appropriateness of the transaction and that, therefore, the client lacked the pro-
tections provided for this case. However, the Complaints Service considered that 
this warning should have been issued prior to joining the investment fund forming 
the subject of the complaint, which had already occurred on 21 December 2017.

	Assessment	of	client	knowledge	and	experience

Investment firms shall ensure that the information regarding a client’s or potential 
client’s knowledge and experience in the investment field includes the following, to 
the extent appropriate to the nature of the client, the nature and extent of the service 
to be provided and the type of product or transaction envisaged, including their 
complexity and the risks involved:

 – The types of services, transactions and financial instruments with which the 
client is familiar (financial knowledge).

 – The nature, volume and frequency of the client’s transactions in financial in-
struments and the period over which they have been carried out (previous 
investment experience).

 – The level of education and the occupation or, where applicable, the previous 
occupation of the client or prospective client (training and professional experi-
ence).13

The ESMA Guidelines indicate that, in order to determine the scope of information 
that should be asked about the knowledge and experience of the client or potential 
client, companies must take into account the type and characteristics of the invest-
ment products or services to be considered (i.e. the level of complexity and risk of 
the investment products or services) and the nature of the client.14

ü	Financial	knowledge

Financial knowledge refers to the types of financial instruments, transactions and 
services with which the client is familiar.

13 Article 55.1 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-
tive 2014/65/EU of the European Parliament and of the Council as regards organisational requirements 
and operating conditions for investment firms and defined terms for the purposes of that Directive.

14 Guideline 3, paragraph 31, of the Guidelines on certain aspects of the MiFID II appropriateness and  
execution-only requirements 12 April 2022 (ESMA 35- 43-3006).
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The CNMV Technical Guide states that entities should not presume appropriateness 
without first having verified with sufficient precision that the client has an adequate 
level of financial knowledge. In other words, entities must always ask the client 
about this aspect (it could be said that it is a necessary but not a sufficient condition) 
regardless of whether the client may have previous investment experience or a cer-
tain level of academic training, with the sole exception of finance professionals.15

ü	Prior	investment	experience

Previous investment experience must meet a series of requirements:

 – The new transactions are performed on financial products that have the same 
or similar features with regard to nature and risk as those already acquired.

 – Two or more previous transactions have been carried out.

 – No more than five years have elapsed since the financial instruments in ques-
tion were held in the client’s portfolio (for non-complex products) and three 
years (for complex products).

 – The entity is not aware of any circumstances that might indicate that the pre-
vious transactions did not allow the client to acquire the necessary experi-
ence.16

Before 19 April 2022, when the previous experience met all the aforementioned re-
quirements, it could be presumed that a new transaction was appropriate without 
the need to analyse the other factors (level of general education, professional expe-
rience or financial knowledge).17

Since 19 April 2022, the CNMV Technical Guide has clarified that, as an additional 
requirement to previous investment experience, the context in which said transac-
tions have been processed must be considered, evaluating whether the investment 
decision was made by the client or whether on the contrary it was taken by a man-
ager within the scope of a discretionary portfolio management mandate.18 Further-
more, it appropriateness must bot be assumed on the basis of the mere existence of 
previous investing experience without gathering information and analysing other 
aspects that must be considered when assessing appropriateness (level of financial 
knowledge, level of academic education and professional experience).19

As regards similar products in nature and risks (“family”), when assessing the previ-
ous investment experience, the transactions do not necessarily have to refer to ex-
actly the same financial products; those referring to other products that are different 
but similar to those, in terms of their nature and risks can also be considered. In 
other words, transactions with a type of product which, if not the same, has charac-
teristics and risks similar to the product in question.

15 Sixth section, paragraph 14, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
16 Seventh section of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
17 Question 4 of the Operational guide to the analysis of appropriateness and suitability. Investment Firms 

and Credit & Savings Institutions Supervision Department. 17 June 2010.
18 Seventh section, paragraph 21, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
19 Seventh section, paragraph 22, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
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ü	Training	and	professional	experience

The CNMV’s Technical Guide establishes that the information that the entity ob-
tains in relation to the client’s general level of studies or other training or his occu-
pation can only provide a general idea of his financial knowledge, so it would only 
allow general presumptions to be made.20

ü		Assessment	according	to	the	complexity	and	risk	of	the	investment	product		

or	service

The complexity of the investment product or service affects the information to be 
collected and the assessment made of it for the purpose of considering whether or 
not it is appropriate to contract it.

In relation to financial knowledge, the CNMV Technical Guide points out that, in 
general, in the case of complex products, it is not prudent to presume appropriate-
ness based exclusively on the positive assessment of financial knowledge.21

Regarding previous investment experience in products or services of the same fam-
ily, the CNMV Technical Guide indicates that it is not reasonable to consider prior 
transactions that have been processed within the scope of a discretionary portfolio 
management mandate in assessing the appropriateness of complex products. The 
greater the complexity and the potential risks, the more difficult it will be to identify 
other products similar to that being considered. In other words, the number of prod-
ucts in the families will decline as the level of risk and complexity of these products 
increases. Therefore, it is difficult to classify into families of products those more 
specific and sophisticated products that have a high level of complexity.22

With the exception of finance professionals, the CNMV’s Technical Guide stresses 
that when the transaction being assessed related to complex products, in general it 
must not be assumed that they are appropriate if the customer does not have a min-
imum level of academic education as well as the necessary level of financial knowl-
edge and appropriate previous investor experience.23 When it comes to evaluating 
products with a higher level of complexity, before assuming the appropriateness of 
the transaction, in general it should be verified that, in addition to having adequate 
financial knowledge, the client meets at least one of the following requirements:

 – Has a minimum level of academic training (equal to or higher than baccalaure-
ate) and demonstrable prior investment experience,

 – Or has university studies with a high technical or mathematical component or 
related to economics and finance.24

In R/729/2021, in relation to the subscription of an interest rate cap option contract 
(CAP) by the representative of a limited company, the representative responded that 
he had university or postgraduate studies related to economics or financial markets 
or that he held or had held a professional position directly related to financial 

20 Eighth section, paragraph 25, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
21 Sixth section, paragraph 15, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
22 Example 6 of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
23 Eighth section, paragraph 27, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
24 Example 4 of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
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markets; and that he understood how market, credit and liquidity risks affected fi-
nancial instruments and that, during the last three years, he had carried out transac-
tions, or maintained at least two or more transactions in equities and investment 
funds, ETFs, etc., and had carried out a deposit transaction and other OTC deriva-
tives. In view of the responses to the test, the entity concluded that the company 
representative had extensive knowledge and experience to carry out transactions in 
complex products of the interest rate option purchase (CAP) family.

In R/433/2022, regarding the investment in a purchase option on equities with set-
tlement for differences, the entity concluded, as a result of said test carried out on 
the client, a very high financial knowledge and experience and sufficient financial 
culture to understand the nature and risks of more complex products. Therefore, the 
entity considered that the OTC equity purchase option contract was appropriate.

ü	Assessments	according	to	the	nature	of	the	client

Investment firms may presume that a professional client has the necessary experi-
ence and knowledge to understand the risks involved in those specific investment 
services or transactions, or types of transactions or products, for which the client is 
classified as a professional client.25

The CNMV’s Technical Guide points out that in the case of financial professionals 
(understanding this to mean persons who hold or have held for at least one year a 
professional position in the financial sector that requires knowledge of financial 
transactions or services, and who therefore have a very high level of knowledge of 
these matters), it is reasonable to assume appropriateness, even in the case of com-
plex products, exclusively on the basis of their professional experience, without 
collecting other information. However, for this, the entity must be certain that the 
client has adequate professional experience directly related to the securities mar-
kets, their products and their risks, particularly and specifically, when it comes to 
complex derivative products, products with a high credit risk and unsecured struc-
tured products. The information available from the client must be considered to-
gether as a whole so that the result of the assessment is consistent and prudently 
weighs up his real level of financial knowledge, so it would in no case be reasona-
ble for the entity to consider the client as a finance professional if it has other in-
formation indicating that the client does not have a high general level of financial 
knowledge.26 

Standing to initiate the procedure with the Complaints Service is limited to users of 
investment services and activities who have the status of retail client.27 However, 
complaints have been received from entities classified as retail clients whose invest-
ment decisions were made by a department or financial director with powers in this 
regard, which was taken into account by the entity for the purposes of determining 
the appropriateness of the transaction.

25 Article 56.1 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-
tive 2014/65/EU of the European Parliament and of the Council as regards organisational requirements 
and operating conditions for investment firms and defined terms for the purposes of that Directive.

26 Eighth section, paragraph 26 of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
27 Rule 4 of CNMV Circular 7/2013, of 25 September, regulating the procedure for resolving claims and 

complaints against firms providing investment services and attending to queries in the field of the secu-
rities market.
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In R/338/2022, in relation to the signing of an interest rate swap contract by an as-
sociation, the entity provided a copy of the appropriateness test carried out in 2016 
for OTC derivatives signed by the representative of the association. In said test, the 
latter responded that the association had a financial department or financial director 
who made the decisions to contract financial instruments and investment services 
and, based on said response, the entity considered that the product was appropriate 
for the association.

	Completion	and	consistency	of	the	appropriateness	test

Investors often disagree with the answers collected in the appropriateness assess-
ments performed by the entities and allege certain irregularities in the tests such as 
submission of pre-completed tests by entities or question the truthfulness of some 
of the answers.

In these cases, the Complaints Service considers that determining whether the test 
has been delivered to the complainants pre-filled, as well as the veracity or authen-
ticity of the responses collected in said test provided to the complaints files by the 
entities or by the investors themselves is a matter that, with the information availa-
ble in a complaint file cannot be resolved since there are not enough elements of 
judgement to rule on such facts, and it must be the courts that resolve the matter 
through the different means of evidence available to them.

The ESMA Guidelines state that where firms pre-populate responses based on the 
client’s trading history with the firm in question (e.g. through another investment 
service), they must ensure that the answers pre-populated use only fully objective, 
relevant and reliable information, and that the client is given the opportunity to re-
view and, if necessary, correct or complete each of the previously completed re-
sponses, in order to ensure the accuracy of all information.28

In relation to the reliability of customer information, the ESMA Guidelines state 
that companies must take reasonable measures and have adequate tools in place to 
ensure that the information provided by their customers is reliable and consistent, 
without unduly relying on the self-assessment of clients. If the information collected 
is not sufficiently reliable and consistent, this would be equivalent to not having 
received sufficient information to carry out the appropriateness assessment, and 
firms shall issue the corresponding warning.29

In order to ensure the consistency of client information, firms must analyse the in-
formation collected as a whole. Entities must remain alert to detect significant con-
tradictions between the different data collected in order to resolve the most signifi-
cant possible inconsistencies or inaccuracies. Companies must ensure that the 
evaluation of information collected about their customers is carried out in a consist-
ent manner regardless of the means used to collect such information.30

28 Guideline 2, paragraph 29, of the Guidelines on certain aspects of the MiFID II appropriateness and  
execution-only requirements 12 April 2022 (ESMA 35- 43-3006).

29 Guideline 4, paragraphs 38 and 39, of the Guidelines on certain aspects of the MiFID II appropriateness 
and execution-only requirements 12 April 2022 (ESMA 35-43-3006).

30 Guideline 4, paragraph 42, of the Guidelines on certain aspects of the MiFID II appropriateness and  
execution-only requirements 12 April 2022 (ESMA 35- 43-3006).
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Regarding the analysis of the information collected and the controls of its consisten-
cy, the CNMV Technical Guide determines that entities must adopt measures and 
carry out reasonable actions to verify that the information provided by customers is 
reliable, accurate and consistent in general terms. To that end, entities must assess 
whether prima	facie there are any atypical situations that it would be reasonable to 
expect not to arise or only to arise in an occasional or isolated manner, with a view 
to identifying groups of clients for whom the available information might not ap-
propriately reflect their general level of academic education, financial knowledge or 
experience, irrespective of the fact that these data may have been taken from for-
malised appropriateness questionnaires.31

These measures should include appropriate procedures that allow staff collecting 
customer information to detect, at the time of collection, any situations that may 
appear prima	facie to be atypical.32 Some examples of these situations could be the 
following:

 – Clients with a low level of academic education and little or no investment ex-
perience who declare a high degree of financial knowledge.

 – Clients who declare investment experience with complex products in other 
entities that does not correspond to the types of products usually acquired in 
the entity.

 – Clients who state that they hold or have held a professional position in the fi-
nancial sector with an academic background that does not correspond to said 
professional experience, or who show little knowledge of the financial mar-
kets.

 – Clients who show a low general level of financial literacy, but who state that 
they are aware of the characteristics and risks of specific highly complex prod-
ucts.33

These measures must also include a periodic (for example annual) ex post assess-
ment of the reasonableness at the global or aggregated level of the information used 
to assess appropriateness.34

In R/729/2021, the entity carried out an appropriateness test on 4 May 2021 on the 
representative of a construction company. To the question regarding the profession 
of the representative performing the test: “Have you received training or have you 
held any professional position (including in banking or finance) bringing you direct-
ly in touch with financial instruments and stock markets?”, the answer was: “a) I 
have university or postgraduate studies related to economics or financial markets or 
I hold/have held a professional position directly related to financial markets”.

31 Tenth section, paragraph 31, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
32 Tenth section, paragraph 32, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
33 Example 9 of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
34 Tenth section, paragraph 33, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
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However, the deed of power of attorney dated 11 February 2019 that the entity pro-
duced, indicated that the company representative was a technical architect, and 
there was no mention of financial or stock market studies. Consequently, the Com-
plaints Service considered that the entity had not carried out any effective checks on 
the information contained in the appropriateness test in relation, at least, to the 
training and profession of the company representative.

	Cases	of	joint	ownership	or	representation

The ESMA Guidelines state that firms must have a policy defining on an ex	ante 
basis how to conduct the suitability assessment in situations where a client is a legal 
person or a group of two or more natural persons or where one or more natural 
persons are represented by another natural person.35

The CNMV Technical Guide specifies that:

 – In general, where a natural or legal person appoints a holder of power of 
attorney/representative, it is considered reasonable that, for the purposes 
of the appropriateness test, the knowledge and experience of the holder of 
the power of attorney/representative be considered, when it is this person 
that operates.36

 – In cases where several co-holders or joint representatives are appointed, it is 
considered reasonable that the appropriateness assessment be carried out on 
the holder/representative agreed upon by the clients. In the absence of client 
agreement, in accordance with the ESMA Guidelines, prudent judgement 
should be applied and the knowledge and experience of the holder/representa-
tive with the least experience and knowledge should be taken into account.37 
This provision represents a change with respect to the previous criterion of the 
CNMV, whereby, in this same case of designation of several co-owners or joint 
authorised persons, it considered it reasonable that the evaluation of appropri-
ateness should be carried out considering the holder/authorised party with the 
most knowledge and experience.38

 – Likewise, where several co-holders or joint representatives are appointed, it is 
considered reasonable that, in the absence of a more specific agreement from 
the clients, the assessment be carried out considering the knowledge and expe-
rience of the holder/representative giving the order, since it is that client who 
is acting on behalf of the others in that transaction.39

35 Guideline 6, paragraph 50, of the Guidelines on certain aspects of the MiFID II appropriateness and exe-
cution-only requirements of 12 April 2022 (ESMA 35-43-3006).

36 Thirteenth section, paragraph 41, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 
2022.

37 Thirteenth section, paragraph 42, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 
2022.

38 Question 15 of the Operational guide to the analysis of appropriateness and suitability. Investment Firms 
and Credit & Savings Institutions Supervision Department. 17 June 2010.

39 Thirteenth section, paragraph 43, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 
2022.
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 – In any case, it is necessary for the parties involved to be informed prior to the 
provision of the service as to which regime the entity is going to apply.40

Taking the above into account and the complainant being a company in 
R/617/2021 and an association in R/338/2022, the entities collected information 
on the knowledge and experience of their representatives who subscribed to the 
disputed products.

		The	entity	must	provide	the	client	with	a	copy	of	the	document	containing	the	

assessment	performed

The entity must provide the client with a copy of the document containing the ap-
propriateness assessment performed.41

The CNMV Technical Guide indicates that entities must be able to prove compliance 
with this obligation. For these purposes, it is considered necessary that, in the docu-
ment that includes the evaluation carried out that is delivered to them, the questions 
asked and the answers given by the client be detailed. In the event that the assess-
ment carried out refers to different products or families of products, the result of the 
assessment for each family assessed must be clearly communicated to the client.42

In R/28/2022, the subscription order for an investment fund stated that it was a 
suitable product according to the appropriateness test carried out. However, it did 
not provide said appropriateness test, so the Complaints Service did not consider 
it proven that the entity had carried out said mandatory evaluation in a timely 
manner.

In R/311/2022, the entity provided a copy of an appropriateness test in the name of 
the complainant, which consisted of 7 pages:

 – On the first page (1/1), signed, the complainant indicated that she had received 
the MiFID test with her reference number, stated that she had read and accept-
ed that documentation and stated that the signature of that document had the 
effect of a contractual signature with respect to the detailed documents.

 – From the second page to the seventh, the referred test was observed (pages 1/6 
to 6/6) with its corresponding reference number. On page 3/6 the test result 
appeared and on page 6/6 were the boxes for the signatures of the parties (cli-
ent and entity). However, both were blank.

Therefore, notwithstanding that page 1/1 was signed, the Complaints Service con-
sidered that the test should have been signed by both parties and stamped by the 
entity on page 6/6 in order to validate the document as a whole.

40 Thirteenth section, paragraph 44, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 
2022.

41 Article 214.3 of Royal Legislative Decree 4/2015, of 23 October ,approving the recast text of the Securities 
Market Act.

42 Ninth section, paragraph 28, of Technical Guide 2/2022 on Appropriateness Assessment, of 19 April 2022.
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	Purchase	of	shares	by	granting	a	loan	or	credit

When contracting a package of combined services and products is envisaged, the 
entity must ensure that the package considered as a whole is appropriate for 
the client.43

In relation to the above, the ESMA Guidelines state that, when the company in-
tends to provide a service without advice that has specific characteristics, it must 
also, before providing said service, carry out an evaluation of the relative appro-
priateness of these specific characteristics. This would be pertinent, for example, 
when a package of services or products is planned for which the company will 
evaluate whether the package considered as a whole is suitable. For example, if a 
company intends to provide both execution services and auxiliary lending servic-
es that allow the client to carry out the transaction, this package of services will 
have risks that are different from those of each component considered in isola-
tion. In order to take these differences into account when making the appropriate-
ness assessment, reference must be made not only to the intended investment 
products, but also to the auxiliary loan-granting service and the risks deriving 
from the combination of both.44

Shares admitted to trading on a regulated market or on an equivalent market in a 
third country or on an MTF are generally considered to be non-complex financial 
instruments.45 However, the Complaints Service has highlighted that, when such 
shares are purchased on credit, the transaction is considered complex, since the re-
quirement that it not imply any real or potential liability for the client in excess of 
the acquisition cost of the instrument is not met.46

In the case of a purchase of shares on credit, the tests carried out on clients only 
evaluated the investment products grouped under the heading “Shares classified as 
non-complex”. The Complaints Service considered that, since the purchase of shares 
had been financed with a loan, the entity should have assessed the appropriateness 
of a complex product, which was not proven to have been done and as such was 
considered bad practice (R/617 /2021 and R/710/2021). In addition, taking into ac-
count ESMA’s considerations, the appropriateness assessment should not only refer 
to the shares, but also to the auxiliary loan-granting service and the risks deriving 
from the combination of both.

3.2 Suitability consulting and portfolio management

When providing advice on investment or portfolio management the investment 
firm shall obtain the necessary information regarding the client’s or potential cli-
ent’s knowledge and experience in the investment field relevant to the specific type 

43 Articles 214.2 and 219.2 of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of 
the Securities Market Act.

44 Guideline 3, paragraph 36, of the Guidelines on certain aspects of the MiFID II appropriateness and  
execution-only requirements. 12 April 2022 (ESMA 35- 43-3006).

45 Article 217.1d) of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of the Secu-
rities Market Act.

46 Article 57c) of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-
tive 2014/65/EU of the European Parliament and of the Council as regards organisational requirements 
and operating conditions for investment firms and defined terms for the purposes of that Directive.



85

Main criteria applied  
in the resolution  
of complaints in 2022

of product or service, that person’s financial situation including his ability to bear 
losses, and his investment objectives including his risk tolerance so as to enable the 
investment firm to recommend to the client or potential client the investment ser-
vices and financial instruments that are suitable for him and, in particular, are in 
accordance with his risk tolerance and ability to bear losses.47

Since 2 August 2022, entities have had to include client sustainability preferences 
when analysing client investment objectives in the suitability assessment pro-
cess when providing advice on investment or discretionary portfolio management.48 
In addition to significant complaints in the area of suitability, this section highlights 
some new features brought into play by integrating such sustainability preferences 
into the suitability analysis.

		Assessment	of	client	knowledge	and	experience,	financial	situation	and	

investment	objectives

Firms that provide advisory services in the field of investment or portfolio manage-
ment shall obtain from clients or potential clients the necessary information to be 
able to understand the essential circumstances of the client and have a reasonable 
basis to determine whether, taking due account of the nature and scope of the ser-
vice provided, the specific transaction to be recommended or carried out in the 
framework of the provision of a portfolio management service meets the following 
criteria:

 – It is in line with the investment objectives of the client in question, including 
his risk tolerance and possible sustainability preferences.

  Information regarding the investment objectives of the client or prospective 
client will include, where appropriate, information on the desired time horizon 
for the investment, client’s preferences in relation to taking risks, his risk tol-
erance, the purpose of the investment and, additionally, his sustainability pref-
erences.49

 – It is such as to allow the client, from a financial point of view, to assume any 
investment risk consistent with his investment objectives.

  The information relating to the financial situation of the client or potential 
client will include, when appropriate, information on the source and magni-
tude of his ordinary income, his assets – including liquid assets –, investments 
and real estate, as well as his ordinary financial commitments.50

47 Article 213.1 of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of the Securities 
Market Act.

48 Commission Delegated Regulation (EU) 2021/1253, of 21 April 2021, amending Delegated Regulation 
(EU) 2017/565 as regards the integration of sustainability factors, risks and preferences into certain or-
ganisational requirements and operating conditions for investment firms.

49 Article 54.5 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-
tive 2014/65/EU of the European Parliament and of the Council as regards organisational requirements 
and operating conditions for investment firms and defined terms for the purposes of that Directive.

50 Article 54.4 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-
tive 2014/65/EU of the European Parliament and of the Council as regards organisational requirements 
and operating conditions for investment firms and defined terms for the purposes of that Directive.
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 – It is of a nature such that the client has the necessary experience and knowl-
edge to understand the risks involved in the transaction or in the management 
of his portfolio.51

Sustainability preferences are defined as:

	 	[…]	a	client’s	or	potential	client’s	choice	as	to	whether	and,	if	so,	to	what	extent,	
one	or	more	of	the	following	financial	instruments	shall	be	integrated	into	his	or	
her	investment:

	 	a)	a	financial	instrument	for	which	the	client	or	potential	client	determines	that	
a	minimum	proportion	shall	be	invested	in	environmentally	sustainable	invest-
ments	as	defined	in	Article	2,	point	(1),	of	Regulation	(EU)	2020/852	of	the	Europe-
an	Parliament	and	of	the	Council;	(*1);

	 	b)	a	financial	instrument	for	which	the	client	or	potential	client	determines	that	
a	minimum	proportion	shall	be	invested	in	sustainable	investments	as	defined	in	
Article	2,	point	(17),	of	Regulation	(EU)	2019/2088	of	the	European	Parliament	
and	of	the	Council;	(*2);

	 	c)	a	financial	instrument	that	considers	principal	adverse	impacts	on	sustaina-
bility	factors	where	qualitative	or	quantitative	elements	demonstrating	that	con-
sideration	are	determined	by	the	client	or	potential	client.52

When providing investment or portfolio management advisory services, the invest-
ment firm shall refrain from making recommendations or deciding to trade if none 
of the services or instruments is suitable for the client.

A firm providing investment services shall refrain from recommending or decid-
ing to trade financial instruments such as those that respond to the sustainability 
preferences of a client or potential client when said financial instruments do not 
conform to those preferences. The investment firm shall explain to the client or 
potential client the reasons for which it abstains and will keep a record of said 
reasons.

Where no financial instrument meets the client’s sustainability preferences, the 
client will be able to adapt his or her sustainability preferences and the invest-
ment firm will keep a record of the client’s decision, including the reasons for such 
decision.53

51 Article 54.2 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing 
Directive 2014/65/EU of the European Parliament and of the Council with regard to organisational 
requirements and operating conditions for investment firms and defined terms for the purposes of 
that Directive.

52  Article 2.7 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Di-
rective 2014/65/EU of the European Parliament and of the Council as regards organisational require-
ments and operating conditions for investment firms and defined terms for the purposes of that 
Directive.

53 Article 54.10 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-
tive 2014/65/EU of the European Parliament and of the Council with regard to organisational require-
ments and operating conditions for investment firms and defined terms for the purposes of that 
Directive.
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In R/646/2021, in the context of investment advice, the entity was at fault in that the 
recommended fund did not suit the profile of the complainant, because the appro-
priateness test specified that the recommended investment term was two years, 
whereas the fund, in accordance with the provisions of the key investor information 
document, was not suitable for investors who planned to withdraw their money in 
less than three years.

	Target	or	destination	market	of	financial	instruments

The regulations include a series of requirements applicable to entities that produce 
and distribute financial instruments.

In particular, Article 208 ter of the Securities Market Act establishes, in relation to 
the design and marketing of financial products, that:

	 	1.	 Investment	 firms	 that	 manufacture	 financial	 instruments	 to	 sell	 to	 clients	
must	ensure	that	these	instruments	are	designed	to	meet	the	needs	of	a	defined	
target	market	of	end	clients	within	the	relevant	client	category.

	 	Likewise,	they	must	guarantee	that	the	distribution	strategy	for	the	financial	in-
struments	 is	compatible	with	 the	defined	 target	market,	and	must	also	adopt	
reasonable	measures	to	ensure	that	the	instrument	is	distributed	in	the	defined	
target	market.

	 	2.	 An	investment	firm	must	understand	the	financial	instruments	they	offer	or	
recommend,	assess	the	compatibility	of	the	financial	instruments	with	the	needs	
of	the	clients	to	whom	it	provides	investment	services	and	activities,	also	taking	
account	of	the	identified	target	market	of	end	clients	as	referred	to	above,	and	
ensure	that	financial	instruments	are	offered	or	recommended	only	when	this	is	
in	the	interest	of	the	client.54

In development of the foregoing, Royal Decree 217/2008 was amended by Royal 
Decree 1464/201855 to regulate the following internal organisational and opera-
tional requirements of investment firms and other entities that provide investment 
services.

In regard to internal organisation measures in matters of conflict of interest, Article 
30 bis was added to Royal Decree 217/2008, whereby:

	 2	.	 The	product	approval	process	shall	specify	an	identified	target	market	of	end	
clients	within	the	relevant	category	of	clients	for	each	financial	instrument	and	
shall	ensure	that	all	relevant	risks	to	such	identified	target	market	are	assessed	

54 Article 208 of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of the Securities 
Market Act.

55 Fourth final provision of Royal Decree 1464/2018, of 21 December, implementing the recast text of the 
Securities Market Act as approved by Royal Legislative Decree 4/2015 of 23 October, and Royal Decree- 
Law 21/2017, of 29 December, on urgent measures for the adaptation of Spanish law to European Union 
regulations on the securities market, and partially amending Royal Decree 217/2008, of 15 February, on 
the legal regime of investment firms and other entities that provide investment services and partially 
amending the regulation of Law 35/2003, of 4 November, on Collective Investment Schemes as 
approved by Royal Decree 1309/2005, of 4 November, and other royal decrees concerning the securities 
market.
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and	that	the	intended	distribution	strategy	is	consistent	with	the	identified	tar-
get	market.

	 	3.	 An	investment	firm	must	also	regularly	review	the	financial	instruments	it	
offers	or	markets,	taking	into	account	any	event	that	could	materially	affect	
the	potential	risk	to	the	identified	target	market,	to	assess	at	least	whether	the	
financial	instrument	remains	consistent	with	the	needs	of	the	identified	target	
market	and	whether	the	intended	distribution	strategy	remains	appropriate.56

Regarding other internal organisation measures, Article 30 sexies was added to Roy-
al Decree 217/2008, determining that:

	 	1.	 Likewise,	every	company	that	manufactures	financial	instruments	for	sale	to	
clients	shall	maintain,	manage	and	review	a	process	for	the	approval	of	each	one	
of	the	instruments	and	the	significant	adaptations	of	existing	instruments	before	
they	are	marketed	or	distributed	to	clients,	in	accordance	with	the	provisions	of	
Article	208	ter	of	the	recast	text	of	the	Spanish	Securities	Market	Act	and	of	this	
royal	decree.

	 	An	investment	firm	which	manufactures	financial	instruments	shall	make	avail-
able	to	any	distributor	all	appropriate	information	on	the	financial	instrument	
and	the	product	approval	process,	including	the	identified	target	market	of	the	
financial	instrument.

	 	Where	an	investment	firm	offers	or	recommends	financial	instruments	which	it	
does	not	manufacture,	it	shall	have	in	place	proper	arrangements	to	obtain	the	
information	on	these	and	on	the	product	approval	processes,	including	the	tar-
get	market	for	the	financial	instrument,	and	to	understand	the	characteristics	
and	identified	target	market	of	each	instrument.

	 	The	policies,	processes	and	mechanisms	referred	to	in	this	article	shall	be	under-
stood	without	prejudice	to	all	the	other	requirements	set	forth	in	the	recast	text	
of	the	Securities	Market	Act	and	this	Royal	Decree,	including	those	relating	to	
publication,	 assessment	 of	 appropriateness	 or	 appropriateness,	 identification	
and	management	of	conflicts	of	interest	and	incentives.57

In relation to these issues, on 5 February 2018, ESMA published its Guidelines on 
MiFID II product governance requirements, which the CNMV had announced on 12 
December 2017 that it would implement.

These guidelines state that the manufacturer of the financial instrument must en-
sure that its intended distribution strategy is consistent with the identified target 
and must take reasonable steps to ensure that the financial product is distributed in 
the defined target market. The manufacturer must define its distribution strategy to 
favour the sale of each product in its target market. This includes that, when the 
manufacturer can choose the distributors of its products, the manufacturer makes 

56 Article 74.3 of Royal Decree 217/2008, of 15 February, on the legal regime of investment firm and other 
entities that provide investment services and partially amending the Regulation of Law 35/2003, of 4 
November, on Collective Investment Schemes as approved by Royal Decree 1309/2005, of 4 November.

57 Article 30 sexies 1 of Royal Decree 217/2008, of 15 February, on the legal regime of investment firms and 
other entities that provide investment services, partially amending the regulation of Law 35/2003, of 4 
November, on Collective Investment Schemes, approved by Royal Decree 1309/2005, of 4 November.
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its best efforts to select distributors whose type of clients and services offered are 
compatible with the target market of the product.58

However, the identification of the actual target market for the product must be done 
by the distributor. Therefore, the actual target market identification must occur at 
an early stage, when the firm’s business policies and distribution strategies are de-
fined by the management body and, on an ex	ante basis (i.e. before going into daily 
business).59

In particular, distributors should take responsibility to ensure, from the very begin-
ning, the general consistency of the products that are going to be offered and the 
related services that will be provided with the needs, characteristics and objectives 
of target clients.60

In particular, distributors will decide which products will be recommended, or ac-
tively marketed to certain groups of clients (characterised by common features in 
terms of knowledge, experience, financial situation, etc.). Distributors should also 
decide which products will be made available to (existing or prospective) clients at 
their own initiative through execution services (i.e. with an appropriateness assess-
ment) or without active marketing (execution only), considering that in such situa-
tions the level of client information available may be very limited.61

In R/682/2021, the complainant expressed his disagreement because the entity did 
not allow him to buy a bond but did allow him to purchase a structured note that 
had that same bond as its underlying.

The entity clarified that the bond was a complex instrument in view of its character-
istics and risks and, in accordance with the information and legal documentation 
available in the entity as marketer, at the date of the purchase request by the com-
plainant, access to it was limited to professional clients.

However, the note that the complainant acquired was a structured product refer-
enced to the bond that the entity marketed under an investment proposal and could 
only be acquired if it was found to be suitable after a suitability test had been con-
ducted. The entity produced the signed appropriateness test, the result of which was 
that the complainant had sufficient knowledge and experience to acquire more com-
plex financial products, had an aggressive investor profile, and would assume capi-
tal losses seeking to maximise his investment. As the complainant had been inter-
ested in acquiring the bonds, the entity proposed contracting the structured bond 
and submitted an investment proposal.

In addition, prior to the acquisition of the structured note, all its characteristics, 
costs and risks were reported, the corresponding legal documentation was signed 
and delivered prior to subscription: the KID, the key information document for the 

58 Paragraph 25 of ESMA Guidelines on product governance requirements under MiFID II (05/02/2018 | 
ESMA 35-43-620 E).

59 Paragraph 27 of ESMA Guidelines on product governance requirements under MiFID II (05/02/2018 | 
ESMA35-43-620 E).

60 Paragraph 28 of ESMA Guidelines on product governance requirements under MiFID II (05/02/2018 | 
ESMA35-43-620 E).

61 Paragraph 31 of ESMA Guidelines on product governance requirements under MiFID II (05/02/2018 | 
ESMA 35-43-620 E).
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investor prepared by the entity, the investment proposal and the document of terms 
and conditions of the issue.

The Complaints Service verified that the key information document prepared by the 
issuer of the structured product specified that the financial instrument was aimed at 
retail investors with:

	– Some	relevant	financial	knowledge	and/or	moderate	experience	of	the	financial	
markets.

	– The	capacity	to	bear	the	total	loss	of	capital	(up	to	the	notional	amount).

	– A	high	risk	tolerance	(speculative	risk	profile).

	– A	long-term	investment	horizon	of	more	than	three	years	and	less	than	5	years.

	– An	investment	goal	in	a	product	that	pays	an	income.

In view of the documentation produced, the Complaints Service concluded that the 
structured note that the complainant acquired was aimed at retail investors who 
met a series of requirements, while the bond, due to a commercial policy decision of 
the entity, was intended exclusively for professional clients. Consequently, since the 
complainant was not classified as a professional client by the entity but as a retail 
client, he could not acquire the bond in the respondent entity but could acquire the 
structured note.

	Completion	and	consistency	of	the	suitability	test

Entities have the right to trust the information provided by their clients except 
when they know, or should know, either that it is clearly out of date or that it is in-
accurate or incomplete.62 Likewise, they must take reasonable measures to ensure 
that the information they collect on their clients or potential clients is reliable and, 
among other actions, implement the appropriate measures to ensure the consisten-
cy of the client’s information, e.g. looking for obvious inaccuracies in the informa-
tion provided by clients.63

On 21 December 2017, the CNMV published a statement adopting the ESMA guide-
lines on MiFID II suitability requirements. General guideline 4 states: “Firms should 
take reasonable steps and have appropriate tools to ensure that the information 
collected about their clients is reliable and consistent, without unduly relying on 
clients’ self-assessment”.

This guideline is developed by other supporting guidelines, such as that establishing 
that:

62 Article 55.3 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing 
Directive 2014/65/EU of the European Parliament and of the Council as regards organisational re-
quirements and operating conditions for investment firms and defined terms for the purposes of that 
Directive.

63 Article 54.7 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Di-
rective 2014/65/EU of the European Parliament and of the Council with regard to organisational re-
quirements and operating conditions for investment firms and defined terms for the purposes of that 
Directive.
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	 	[…]	In	order	to	ensure	the	consistency	of	client	information,	firms	should	view	the	
information	collected	as	a	whole.	Firms	should	be	alert	to	any	relevant	contra-
dictions	between	different	pieces	of	information	collected,	and	contact	the	client	
in	order	to	resolve	any	material	potential	inconsistencies	or	inaccuracies.	Exam-
ples	of	such	contradictions	are	clients	who	have	little	knowledge	or	experience	
and	an	aggressive	attitude	to	risk,	or	who	have	a	prudent	risk	profile	and	ambi-
tious	investment	objectives.	[…]

Subsequently, on 5 February 2019, the CNMV issued a statement on the obligation 
of entities to take measures to ensure the reliability of the information obtained 
from clients in order to assess the appropriateness and suitability of their invest-
ments. This refers to certain situations that seem atypical prima	facie and establish-
es the obligation to have procedures to detect these during the contracting process 
and through periodic reviews of the information, as well as correction procedures.

It should be remembered that in order to assess whether there are prima	facie atyp-
ical situations, entities may consider:

 – Whether the overall information on the level of education of the retail client is 
reasonable, taking into account the client’s sociological characteristics.

 – Whether the overall information on clients with a high degree of financial 
knowledge is reasonable, particularly for groups of clients who do not have 
prior professional or investment experience or a level of education consistent 
with this.

 – Whether the overall information on retail clients with previous investment 
experience in complex instruments that are infrequently distributed to retail 
clients is reasonable, particular when clients’ experience is not consistent with 
their transactions with the entity.

If inconsistencies, discrepancies or a large volume of atypical situations (situations 
that may arise for a variety of reasons, for instance, that the client information has 
not been collected correctly) are detected, the proper steps must be taken to com-
pare and validate the data using means other than simply checking that the informa-
tion agrees with that shown in the completed questionnaires.

In R/545/2022, the complainant expressed his disagreement due to the inappropri-
ateness to his risk profile of discretionary portfolio management contracted on the 
basis of a recommendation from the entity.

According to the documentation provided in the file, on 7 November 2019, the com-
plainant signed a non-independent advisory contract with the entity and the entity 
performed a suitability test. On 2 December 2020, the entity carried out another 
suitability test, formulated a proposal for investment in a discretionary and individ-
ualised management of CIS portfolios, and the complainant contracted the recom-
mended portfolio management.

Taking into account the tests carried out on the complainant, the recommendation 
made was actually based on the results of the suitability test carried out on 7 Novem-
ber 2019 and not on the one carried out before contracting the portfolio manage-
ment service.
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Comparing both suitability tests, there was consistency in the answers given in prac-
tically all the questions, with the exception of the one referring to the time horizon, 
which is what most determines the expected duration of the investment. The test of 
7 November 2019 said:

	 	2.	 Indicate	the	time	horizon	(or	average	duration)	of	the	investment:	“1	year”.	
While	in	the	evaluation	of	2	December	2020	“2.	Indicate	the	time	horizon	of	this	
investment:

Up to 4 years X

From 4 to 6 years

More than 6 years”

The Complaints Service considered that the last test was configured to determine 
which of the three types of managed portfolios that the entity had would best suit 
the complainant. In this regard, the recommended portfolio complied with the pa-
rameters set in said test.

However, the Complaints Service pointed out that, since the ranges for the estimat-
ed investment time were predetermined, the entity fell into the trap of thinking that 
the portfolio with the shortest duration – up to 4 years (medium term) – should 
be the right one for the complainant, when in reality none of the options clearly 
fitted the time horizon for which said service was recommended, as there is no type 
of portfolio with a limit of up to 1 year. In other words, the complainant had marked 
one year as the average duration of the investment (short term) whereas in reality 
the recommended product could last up to four times longer, which was in contra-
diction with his wishes.

For all these reasons, the Complaints Service considered that the entity should not 
have recommended to the complainant the investment in managed portfolios with 
an estimated duration of more than one year. Consequently, it concluded that the 
entity was at fault, since it had recommended to the complainant the investment in 
a managed portfolio whose duration could reach up to four years, when according 
to the previous test his time horizon was one year.

	Suitability	report	on	investment	advice

When providing investment advice, investment firms shall provide the retail client 
with a report that includes a summary of the advice provided and explains why the 
recommendation is appropriate for the retail client, including how the recommen-
dation responds to the investment objectives and personal circumstances of the cli-
ent with reference to the required investment period, his knowledge and experi-
ence, attitude to risk, ability to assume losses and sustainability preferences.64

In R/258/2022, the complainants received a non-independent advisory service on 
the subscription of nine structured notes, according to the documentation and argu-
ments of the entity.

64  Article 54.12 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Di-
rective 2014/65/EU of the European Parliament and of the Council as regards organisational require-
ments and operating conditions for investment firms and defined terms for the purposes of that 
Directive.
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The entity produced several questionnaires in which it collected sufficient informa-
tion on the financial situation, investment experience and investment objectives of 
the complainants, and some investment proposals for the contracted notes, except 
for two of them. The investment proposals indicated that, prior to the preparation 
of the proposal, the knowledge and experience, the financial situation and the in-
vestment objectives of the complainants had been evaluated, that the products were 
suitable as they had a profile of investment equal to or less than their dynamic in-
vestor profile and that the investment term had been taken into account since the 
products did not exceed the maximum term determined in the suitability test.

However, the Complaints Service considered that the entity was at fault in that it 
should have made investment proposals for the other two structured notes and 
there was no record that they had been made.

	Periodic	suitability	assessment	service

Some investment firms offer a periodic assessment of the suitability of the recom-
mendations made, in which case they must report all of the following information:

 – The frequency and scope of the periodic suitability assessment and, where 
appropriate, the conditions that give rise to such assessment.

 – The extent to which previously collected information will be subject to re- 
evaluation.

 – How an updated recommendation will be communicated to the client.65

To improve the service they provide, entities that offer periodic suitability assess-
ments must re-examine the suitability of the recommendations made at least once a 
year. These assessments will be made more frequently depending on the client’s risk 
profile and the type of financial instruments recommended.

The requirements intended to satisfy the sustainability preferences of clients or po-
tential clients, when applicable, will not alter the conditions established in the pre-
vious paragraph.66

When an investment firm provides a service that includes periodic suitability as-
sessments and reports, subsequent reports submitted once the initial service has 
been established may include only changes in the corresponding services or instru-
ments or in the client’s circumstances, without having to repeat all the data from the 
first report.67

65 Article 52.5 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-
tive 2014/65/EU of the European Parliament and of the Council as regards organisational requirements 
and operating conditions for investment firms and defined terms for the purposes of that Directive.

66 Article 54.13 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing 
Directive 2014/65/EU of the European Parliament and of the Council with regard to organisational 
requirements and operating conditions for investment firms and defined terms for the purposes of 
that Directive.

67  Article 54.12 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing 
Directive 2014/65/EU of the European Parliament and of the Council as regards organisational re-
quirements and operating conditions for investment firms and defined terms for the purposes of that 
Directive.
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In R/257/2022, the complainant tried to carry out a transfer transaction between 
two funds of the entity’s group and there was a total operational block for seven 
days, since, following a periodic evaluation of the suitability of his funds in the port-
folio, it transpired that one of the funds held in the entity and not involved in the 
transfer had turned out to be unsuitable.

According to the documentation produced on 7 March 2022, the complainant elec-
tronically signed an investment fund custody agreement, a simplified non- 
independent advisory document of CIS of the entity group and a suitability test.

The appropriateness test was referenced to the investment products marketing ser-
vice; it consisted of 12 questions – duly answered – and determined the appropriate-
ness for the complainant of public debt, non-complex private and bank fixed in-
come, ordinary investment funds (UCITS), investment funds and non-harmonised 
SICAVs (non-UCITS) or leveraged ETFs.

For its part, the simplified non-independent advisory document stipulated that, in 
order to provide an additional service to the marketing of UCITS or funds from the 
entity’s group, the latter needed to gather information to be able to assess whether 
the UCITS of the entity group of which the client was the owner or co-owner were 
suitable for him. In order to provide this value-added service, the entity would annu-
ally assess the continued suitability of the CISs of the group in which the client had 
invested. On an annual basis, the entity would send the client a follow-up report on 
the suitability of the group’s CIS portfolio, which would indicate whether the joint 
risk of the group’s CIS portfolio was higher than what the entity considered appro-
priate for his level of financial capability. In such a case, it would recommend read-
justing the portfolio taking into account the risk profiles that would be indicated to 
him in the report.

The aforementioned document analysed three investment funds owned by the cli-
ent and indicated that, based on the result of the suitability test, these CISs were 
suitable according to the knowledge and experience of the client, but after collecting 
information on the financial situation and the objectives with respect to each of 
these CISs, one of them was not suitable for him (the rest were suitable).

On the same day, 7 March 2022, the client tried to make a transfer between funds 
on three occasions and the CIS transaction was blocked for seven days, without the 
client’s being given any alternative to solve the problem and be able to dispose of his 
investments.

From the documentation provided and the statements made by both parties, it was 
clear that the total operational block was carried out as a result of an attempt to car-
ry out a transfer transaction between two group funds and that the transaction was 
carried out at the request of the client, without there being a recommendation by the 
entity on the possible transfer, so the transaction was within the “execution only” 
service.

The provision of said intermediation service does not require the performance of a 
suitability test, but of an appropriateness test – unless, meeting the requirements for 
this purpose, the entity avails itself of the exemption from analysing the appropri-
ateness of non-complex products. In this case, the appropriateness test carried out 
on 7 March 2022 resulted in the appropriateness of all the UCITS and, therefore, the 
entity should have allowed the client the requested transfer.
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In this regard, as the simplified non-independent advisory document itself indicat-
ed, this was an additional service, on the CISs already contracted and, in the event 
of ex	post	 facto inappropriateness, the corresponding recommendation would be 
issued. Specifically, it was a subsequent advisory service, that is, follow-up, which 
should not have prevented the client from operating on his own initiative or dispos-
ing of his investments.

In this case, prior to placing the order, the entity forced the client to carry out a suit-
ability test on an additional service and, after completing the test, without issuing 
any type of recommendation regarding the funds of origin and destination object of 
transfer – the source fund moreover being suitable for the client –, the respondent 
entity did not allow the transfer transaction to be carried out and later totally blocked 
the transaction because another fund in the portfolio – not involved in the transfer 
transaction – turned out, according to the criteria of the entity at 7 March 2022, not 
to be suitable for the client.

For all of the above reasons, this Complaints Service considered that the entity 
had committed a malpractice by not executing the transfer order issued at the 
request of the client, without any prior advice from the entity in this regard, for 
reasons beyond the control of the funds involved in the transfer, and also caus-
ing an undue and prolonged blockage, of no less than seven days, which prevent-
ed the client from operating with all his CISs, without offering any alternative 
solution.

	Adaptation	of	the	portfolio	management	contract	to	the	client’s	profile

The ESMA Guidelines on MiFID II suitability requirements, adopted by the CNMV 
through a statement dated 21 December 2018, raise some specific issues in the as-
sessment of suitability when a portfolio management service is provided.

In regard to the extent of information to be collected from clients (proportionality), 
the ESMA Guidelines state that: “[…] when portfolio management is to be provided, 
as investment decisions are to be made by the firm on behalf of the client, the level 
of knowledge and experience needed by the client with regard to all the financial 
instruments that can potentially make up the portfolio may be less detailed than the 
level that the client should have when an investment advice service is to be provid-
ed. Nevertheless, even in such situations, the client should at least understand the 
overall risks of the portfolio and possess a general understanding of the risks linked 
to each type of financial instrument that can be included in the portfolio. Firms 
should gain a very clear understanding and knowledge of the investment profile of 
the client”.68

In regard to the measures required to ensure the suitability of an investment, the 
ESMA Guidelines clarify that: When conducting a suitability assessment, a firm 
providing the service of portfolio management should, on the one hand, assess – in 
accordance with the second bullet point of paragraph 38 of these guidelines – the 
knowledge and experience of the client regarding each type of financial instrument 
that could be included in his portfolio, and the types of risks involved in the man-
agement of his portfolio. Depending on the level of complexity of the financial 

68 Paragraph 38 of the Guidelines for certain aspects of the MiFID II suitability requirements (06/11/2018 | 
ESMA35-43-1163 ES).
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instruments involved, the firm should assess the client’s knowledge and experience 
more specifically than solely on the basis of the type to which the instrument be-
longs (e.g. subordinated debt instead of bonds in general). On the other hand, with 
regard to the client’s financial situation and investment objectives, the suitability 
assessment about the impact of the instrument(s) and transaction(s) can be done at 
the level of the client’s portfolio as a whole. In practice, if the portfolio management 
agreement defines in sufficient details the investment strategy that is suitable for 
the client with regard to the suitability criteria defined by MiFID II and that will be 
followed by the firm, the assessment of the suitability of the investment decisions 
could be done against the investment strategy as defined in the portfolio manage-
ment agreement and the portfolio of the client as a whole should reflect this agreed 
investment strategy.69

In R/401/2022, the entity acted correctly, since it provided a test signed by the com-
plainant for which it collected information on his investment profile.

As a result of the test, it was concluded that the complainant had low financial 
knowledge and experience, which is why products of a certain complexity were not 
suitable, he had a balanced investor profile, he did not foresee having the invest-
ment in the medium term nor did he need income, and his aggregate position should 
not exceed 60% in equities or in assets with equivalent risk.

After signing the test, the client signed a standard investment portfolio manage-
ment contract, the annex of which specified a “Balanced” profile, which would in-
vest 40% in fixed income, 40% in equities and 20% in liquidity.

3.3 Prior information

	Key	Information	Document	for	PRIIPs

Packaged Retail Insurance-Based Investment Products (PRIIPs) are investments in 
which, regardless of their legal form, the amount repayable to the retail investor is 
subject to fluctuations because of exposure to reference values or to the performance 
of one or more assets which are not directly purchased by the retail investor.70

PRIIP producers must prepare a standardised information document that must 
be delivered to potential customers sufficiently in advance of their acquisition. 
In relation to this document, investment firms that distribute packaged or insur-
ance-based products must also inform their clients of any other costs and ex-
penses associated with the product, that may not have been included in the KID 
for packaged or insurance-based products, as well as the costs and expenses 
corresponding to the provision of investment services in relation to the financial 
instrument.71

69 Paragraph 80 of the Guidelines for certain aspects of the MiFID II suitability requirements (06/11/2018 | 
ESMA35-43-1163 ES).

70 Article 4.1 of Regulation (EU) No. 1286/2014 of the European Parliament and of the Council, of 26 No-
vember 2014, on key information documents for packaged retail and insurance-based investment prod-
ucts. Article 2.2 of this regulation indicates, however, the products to which it does not apply.

71 Article 51 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Directive 
2014/65/EU of the European Parliament and of the Council as regards organisational requirements and 
operating conditions for investment firms and defined terms for the purposes of that Directive.
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Any person advising on or selling a PRIIP to a retail investor must provide the KID 
sufficiently in advance to allow the retail investor sufficient time to review the doc-
ument before being bound by any contract or offer related to said product, regard-
less of whether or not the retail investor is provided with a cooling off period in 
which the right of withdrawal is recognised.72 This obligation may be fulfilled by 
providing the KID to a person authorised in writing to make investment decisions 
on behalf of the retail investor in respect of transactions carried out pursuant to 
such written authorisation.73

As regards sufficient advance notice, the person advising on or selling a PRIIP 
should assess the amount of time each retail investor needs to review the KID, tak-
ing into account the following aspects:

 – The knowledge and experience of the retail investor with respect to the PRIIP 
or other PRIIPs of a similar nature or that carry similar risks to those derived 
from the PRIIP.

 – The complexity of the PRIIP.

 – When the advice or sale is at the initiative of the retail investor, the urgency 
indicated explicitly by the latter to enter into the contract or accept the pro-
posed offer.74

Notwithstanding the foregoing, and subject to certain provisions of Directive 
2002/65/EC concerning the distance marketing of consumer financial services, a 
person selling a PRIIP may provide the retail investor with the key information 
document after conclusion of the transaction, without undue delay, where all of the 
following conditions are met:

 – The retail investor chooses, on his own initiative, to contact the person selling 
a PRIIP and conclude the transaction using a means of distance communica-
tion.

 – Provision of the key information document before the retail investor is bound 
by any contract or offer relating to the PRIIP in question is not possible.

 – The person advising on or selling the PRIIP has informed the retail investor 
that provision of the key information document is not possible and has clearly 
stated that the retail investor may delay the transaction in order to receive and 
read the key information document before concluding the transaction.

72 Article 17.1 of Commission Delegated Regulation (EU) 2017/653, of 8 March 2017, supplementing Regu-
lation (EU) No. 1286/2014 of the European Parliament and of the Council on key information documents 
for packaged retail and insurance-based investment products (PRIIPs) by laying down regulatory techni-
cal standards with regard to the presentation, content, review and revision of key information docu-
ments and the conditions for fulfilling the requirement to provide such documents.

73 Article 13.2 of Regulation (EU) No. 1286/2014 of the European Parliament and of the Council, of 26 
November 2014, on key information documents for packaged retail and insurance-based investment 
products.

74 Article 17.2 of Commission Delegated Regulation (EU) 2017/653, of 8 March 2017, supplementing Regu-
lation (EU) No. 1286/2014 of the European Parliament and of the Council, on key information documents 
for packaged retail and insurance-based investment products (PRIIPs) by laying down regulatory techni-
cal standards with regard to the presentation, content, review and revision of key information docu-
ments and the conditions for fulfilling the requirement to provide such documents.
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 – The retail investor consents to receiving the key information document with-
out undue delay after conclusion of the transaction, rather than delaying the 
transaction in order to receive the document in advance.75

Where successive transactions regarding the same PRIIP are carried out on behalf 
of a retail investor in accordance with instructions given by that retail investor to 
the person selling the PRIIP prior to the first transaction, the obligation to provide a 
key information document shall apply only to the first transaction, and to the first 
transaction after the key information document has been revised.76

The person advising on, or selling, a PRIIP shall provide the key information docu-
ment to the retail investor in one of the following media:77

 – On paper, which should be the default option where the PRIIP is offered on a 
face-to-face basis, unless the retail investor requests otherwise.

 – Using a durable medium other than paper, providing certain conditions 
are met.78

 – By means of a website, providing certain conditions are met.79

Where the key information document is provided using a durable medium other 
than paper or by means of a website, a paper copy shall be provided to retail inves-
tors upon request and free of charge. Retail investors shall be informed about their 
right to request a paper copy free of charge.

In R/433/2022, the complainant complained about the information received 
about a purchase option on equities with settlement for differences, acquired on 
14 January 2019.

75 Article 13.3 of Regulation (EU) No. 1286/2014 of the European Parliament and of the Council, of 26 
November 2014, on key information documents for packaged retail and insurance-based investment 
products.

76 Article 13.4 of Regulation (EU) No. 1286/2014 of the European Parliament and of the Council, of 26 
November 2014, on key information documents for packaged retail and insurance-based investment 
products.

77 Article 14 of Regulation (EU) No. 1286/2014 of the European Parliament and of the Council, of 26 
November 2014, on key information documents for packaged retail and insurance-based investment 
products.

78 The KID may be provided using a durable medium other than paper if the following conditions are met:
i) The use of the durable medium is appropriate in the context of the business conducted between 

the person advising on, or selling, a PRIIP and the retail investor.
ii) The retail investor has been given the choice between information on paper and in the durable 

medium, and has chosen that other medium in a way that can be evidenced.
79 The KID may be provided by the means of a website that does not meet the definition of a durable me-

dium if all of the following conditions are met:
i) The provision of the key information document by means of a website is appropriate in the context of 

the business conducted between the person advising on, or selling, a PRIIP and the retail investor.
ii) The retail investor has been given the choice between information provided on paper and by 

means of a website and has chosen the latter in a way that can be evidenced.
iii) The retail investor has been notified electronically, or in written form, of the address of the website, 

and the place on the website where the key information document can be accessed.
iv) The key information document remains accessible on the website, capable of being downloaded and 

stored in a durable medium, for such period of time as the retail investor may need to consult it.
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The entity provided a framework contract for financial transactions, all 17 pages of 
which were signed by the complainant on 11 January 2019. This established the 
general conditions that regulated derivative transactions between the parties, such 
as settlement by netting, the causes and consequences of early maturity of the trans-
actions and the calculation of the amount to be paid, if any. and reference was made 
to the risks of the transactions.

Likewise, on 11 January 2019, an informative document was signed between the 
parties with the particular conditions of the equity option that confirmed the terms 
and conditions of the transaction for the purposes established in the framework 
contract of financial transactions and contained the particular conditions of the 
product that is the object of the complaint.

Given that the purchase order for the purchase option was issued at 4:13 p.m. on 14 
January 2019, the entity had previously provided the client with detailed and suffi-
cient information about the characteristics and risks of the derivative product.

Notwithstanding the foregoing, as it is a PRIIP,80 the entity contributed the KID 
signed by the complainant on its three pages. However, the document was deliv-
ered almost two hours after the order was signed, at 6:03 p.m. on 14 January 2019, 
without its being proven that the conditions were met to provide it after the trans-
action was carried out and without undue delay. Consequently, the Complaints 
Service considered that the entity had not acted correctly in providing the client 
with the KID after conclusion of the purchase option that is the subject of the 
complaint.

	Delivery	of	prior	information	on	CISs

Sufficiently in advance of subscribing units or shares in a CIS, subscribers must be 
provided free of charge with the latest half-yearly report and the key investor infor-
mation document (KIID) and, on request, the prospectus and the latest published 
annual and quarterly reports.81 In the case of the first delivery, compliance with this 
obligation must be proven by keeping a copy, on a durable medium, of all the infor-
mation signed by the participants/unitholders/shareholders, as long as they main-
tain that status. In the event of additional subscriptions to the same CIS, the delivery 
obligation will only be enforceable with respect to the first subscription.82

In order to provide evidence that the entity has delivered the prior information to 
the investor, it is not sufficient for the framework agreement for CIS transactions 
to provide that the KIID and the corresponding periodic information will be deliv-
ered prior to the purchase or for the CIS subscription order or client statement to 
mention that said documentation was delivered beforehand. The entity must pro-
vide evidence that it was actually delivered.

In addition to the aforementioned documentation, the entity must report the costs 
and expenses of the product and service that have not been included in the key 

80 Question 2.1 of the CNMV document Questions and answers on the implementation of Regulation 
1286/2014 on key information documents for packaged retail and insurance-based investment products 
(PRIIPs).

81 Article 18.1 of Law 35/2003, of 4 November, on Collective Investment Schemes.
82 Rule Five of CNMV Circular 4/2008, of 11 September, on the content of quarterly, half-yearly and annual 

reports by collective investment schemes and position statements.
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information document. In application of EU83 and Spanish,84 regulations, from 1 
January 2023 the KIID regulated by the Regulation implementing the UCITS Direc-
tive85 is replaced by that regulated in the PRIIP Regulation.86

In R/646/2021, the entity provided a copy of the KIDs and the latest semi-annual 
report duly signed, of various investment funds subscribed by the complainant and, 
in addition to the above, a document of delivery of documentation for each of the 
funds in which it was specified that a copy of the costs and expenses annex, the KID 
and the semi-annual report had been delivered free of charge, in the place and on 
the date stated. In view of the documentation provided, the Complaints Service 
considered it proven that, prior to the subscription of the funds, the entity had com-
plied with its obligation to provide information.

Notwithstanding the foregoing, there was no record on file of the KID or the semi- 
annual report of a fund subscribed by means of a transfer order on 28 September 
2017 having been delivered, which was considered bad practice.

In R/311/2022, the Complaints Service did not consider it proven that the entity had 
delivered the mandatory delivery documents at a time prior to joining and subscrib-
ing the shares of an investment fund, which was bad practice. In this regard, in each 
of the documents established by law, the signatures of both co-owners should be 
recorded, rather than a mere declaration on an individual basis by each of them re-
garding having received said documentation.

	Absence	of	information	on	operational	limitations	of	CISs

Entities must deliver the documentation required by law sufficiently in advance of 
the subscription of CIS units or shares. Taking this documentation into account, the 
Complaints Service considers that entities are acting incorrectly when they apply 
operating limitations of which the investor has not been previously informed.

In R/48/2022, the complainant indicated that he gave a subscription order for an 
investment fund on 23 November 2021, although he went back to the office on 24 
November 2021 to request the cancellation of the subscription order he had passed 
the day before. The complainant stated that, when he was informed at the office 
of the impossibility of cancelling the order because it had already been processed, 
he requested the reimbursement of all the shares subscribed the day before, but the 
entity’s staff told him that the shares of the fund were not yet effectively sub-
scribed, so the refund request could not yet be processed, and they asked him to 
come back on 30 November 2021. On 29 November 2021 the complainant appeared 
at the office and issued an order for reimbursement of his investment fund shares. 

83 Regulation (EU) 2021/2259 of the European Parliament and of the Council, of 15 December 2021, amend-
ing Regulation (EU) No. 1286/2014 as regards the extension of the transitional arrangement for manage-
ment companies, investment companies and persons advising on, or selling, units of undertakings for 
collective investment in transferable securities (UCITS) and non-UCITS.

84 Rule Three, section 5 of CNMV Circular 3/2022, of 21 July, on prospectuses of collective investment 
schemes and the registration of the key investor information document.

85 Commission Regulation (EU) No. 583/2010, of 1 July 2010, implementing Directive 2009/65/EC of the 
European Parliament and of the Council as regards key investor information and conditions to be met 
when providing key investor information or the prospectus in a durable medium other than paper or by 
means of a website.

86 Regulation (EU) No. 1286/2014 of the European Parliament and of the Council, of 26 November 2014, on 
key information documents for packaged retail and insurance-based investment products (PRIIPs).
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Consequently, the complainant requested that the net asset value applicable to the 
refund be that of 25 November 2021, corresponding to the refund requested on 24 
November 2021, which was not met by the entity.

The entity claimed that, according to the fund’s prospectus, the subscription order 
issued on 23 November 2021 corresponded to the net asset value of the following 
business day, that is 24 November. In addition, it indicated that the underlying port-
folio of the fund should calculate its net asset value using the prices of the reference 
day, therefore, until the values of the underlying assets in which the investment 
fund invested were known, the calculation of its net asset value could not be done. 
In this regard, the entity reported that the net asset value of the shares on Wednes-
day, 24 November 2021 was known in the nightly valuation processes on Friday, 
26 November 2021, and the settlement of the subscription was made on Monday, 
29 November 2021, with a net asset value date of 24 November 2021.

In this way, the entity stated that it was not possible to issue the redemption order 
until 29 November 2021, on which date said order was issued at 9:33 a.m., corre-
sponding to the net asset value of the next business day, Tuesday 30 November 
2021, whose value was known in the nocturnal valuation processes on Thursday, 
2 December 2021 and was settled on Friday 3 December 2021 with a value of 30 
November 2021.

According to the documentation provided, on 23 November 2021, the complain-
ant submitted a subscription order for shares in the investment fund and on this 
date the entity delivered the semi-annual report for the first quarter of 2021 and 
the KID.

The key investor information document stated that: “If you wish to subscribe or re-
deem shares, the net asset value will be that of the business day following the date 
of request. However, orders placed after 3:00 p.m. or on a non-business day will be 
processed together with those made the next business day”. In addition, the fund’s 
prospectus stipulated that: “For these purposes, a business day is understood to be 
Monday through Friday, except holidays throughout the national territory”.

On 26 November 2021, with a value date of 24 November, the subscription move-
ment of the investment fund shares was recorded.

On 29 November 2021, the complainant issued a redemption order for all his shares 
in the investment fund. On 2 December 2021, with a value date of 30 November, the 
fund’s shares were redeemed.

Taking into account what is indicated regarding the subscription and redemption 
procedure defined in the informative documentation of the fund itself that is the 
object of the complaint, and since the informative documentation does not mention 
what is alleged by the entity regarding the alleged impossibility of marking the re-
demption transaction before 29 November 2021 (settlement date of the subscription 
transaction), the Complaints Service understood that said operational restriction 
was due to operational characteristics of the entity’s own systems (or those of the 
management company of the fund in question).

However, and regardless of the fact that it was a particular feature of the entity’s 
operating system in relation to redemption orders, this requirement implied an op-
erational limitation of which the complainant should have been duly informed by 
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the entity, which was not evidenced in the file, taking into account the documents 
provided.

In view of the foregoing, the Complaints Service considered that, if the systems 
worked as the entity described in its arguments, it should have warned the client of 
said limitation. The information contained in the fund subscription order did not 
cover the circumstances described in the complaint, and there was no evidence of 
the client’s having been warned of it in any other way.

3.4 Subsequent information

Investment firms shall act honestly, impartially and professionally, in the best inter-
est of their clients, and shall observe, in particular, the principles established in the 
applicable rules of conduct.87

One of the obligations of these entities is to keep their clients properly informed 
at all times, ensuring that all information provided is impartial, clear and not 
misleading.88

	Information	to	apply	double	taxation	agreements

Financial institutions must have adequate means and procedures to diligently at-
tend to customer requests in relation to the provisions of treaties for the avoidance 
of double taxation, providing the respective documentation or performing the pro-
cedure required by the tax authorities of origin so that customers can benefit from 
them and can obtain a refund of excess withholdings made in that country. If this is 
not feasible, entities must inform clearly and concisely about the reasons that pre-
vent it and provide clarifications about the existing alternatives.

In R/216/2022, the entity indicated on its website that, according to the regulations 
approved by the US tax authorities, it had to obtain sufficient proof of resident or 
non-resident status in the United States from all clients who had investments in US 
securities and, for this, the clients had to sign the certificate that corresponded to 
them.

Regarding the moment in which the form was to be sent to the client, the entity 
communicated in its arguments that, according to the protocol established for those 
clients who acquired United States shares, at the end of the month in which shares 
were purchased the form was sent to the mailing address of the client, one for each 
holder, and re-sent every month until the client returned it signed. The process last-
ed a year; if the client had not returned it by then, it was closed.

From the protocol established by the entity it was deduced that the form was sent to 
the client due to his having purchased US shares and not based on whether or not 
those shares might pay dividends in the future. For this reason, and given that the 
complainant had provided documentation proving that he had already carried out 
transactions in US shares in July 2020, the entity must be able to prove that it 

87 Article 208 of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of the Securities 
Market Act.

88 Articles 209.1 and 209.2 of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of 
the Securities Market Act.
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followed its own protocol and complied with the obligation it assumed on its web-
site, to obtain said information, an aspect that was not evidenced by the entity in the 
documentation provided.

Consequently, the Complaints Service concluded that the entity had not acted with 
due diligence by not having proven that it had complied with its action protocol and 
with the obligation established on its website, consisting of obtaining the forms 
from its client to avoid double taxation.

		Omission	of	positions	held	in	the	absorbed	entity	after	its	integration	into	the	

absorbing	entity

Due to the integration of various entities in an absorption process, some com-
plainants could not view certain positions in their personal area of the absorbing 
entity’s website. In this regard, it should be noted that, when the entity intends 
to provide services by telematic means, it must have the appropriate means to 
guarantee the security, confidentiality, reliability and capacity of the service pro-
vided.89

In R/321/2022, the complainant could not view in the personal area of the website 
an investment fund that he owned together with his two children and that he had 
contracted with an entity that was subsequently absorbed by the respondent entity. 
The CSD informed the complainant that the lack of display of his position was due 
to an operational change deriving from the integration of the absorbed entity. Spe-
cifically, the investment fund was not linked to the complainant’s account that was 
included in the digital banking service and, therefore, he could not view it. Addition-
ally, the CSD indicated that it had given instructions to carry out the necessary ac-
tions to resolve the situation and that the office would contact the complainant as 
soon as possible to link the investment funds file to an account owned by him. In 
addition, a subsequent response from the CSD was provided in which it stated that 
it was once again reiterating instructions for the managing office to contact the com-
plainant.

Taking into account that the lack of display of the position seemed to be due to an 
operational change deriving from the integration of the systems – that is, due to 
an operational restriction of the entity itself –, it had not been proven that said cir-
cumstance had been reported to customers prior to the integration, but rather, on 
the contrary, the incident was communicated by the complainants themselves to the 
entity, which the Complaints Service considered bad practice.

In addition, since no element had been provided to indicate that the office had taken 
steps to resolve the situation since the CSD’s first response, the Complaints Service 
considered that the entity had not acted with the required diligence and profession-
alism. In this regard, the Complaints Service finds that it is not appropriate for a 
client to be forced to file a complaint with the CSD in order to resolve an apparently 
computer-related incident, and, furthermore, not only was the issue not resolved 
with the intervention of the CSD, but also the client was obliged to start the admin-
istrative machinery with the filing of the complaint with the Complaints Service, 
there being no evidence of the incident’s having been resolved even during the pro-
cessing of this complaint.

89 Article 14.1 h) of Royal Decree 217/2008, of 15 February, on the legal regime of investment firms.
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In R/325/2022, the complainants could view their positions in investment funds and 
operate with them in the absorbed entity, but once the merger took place and the 
systems were integrated into those of the respondent (absorbing) entity, it was no 
longer possible to do so until a cash account was opened.

The respondent entity indicated that the Internet access problem occurred because 
the holders of the investment fund did not match those of the associated cash ac-
count, which the Complaints Service considered to be a restriction of the entity it-
self, since apparently it did not exist in the absorbed entity. The respondent entity 
also provided a copy of a communication sent to the complainants in which it in-
formed them of the changes deriving from the unification of the operating systems 
of the affected entities.

Having analysed the letter, we did not see that it communicated that, in the event 
that they were holders of investment funds deposited in the entity, it would be nec-
essary, to operate online, for the holders of the investment funds to be shown as 
identical to those of the associated cash accounts. Nor was it proven that said cir-
cumstance had been communicated to the clients prior to the integration of the 
systems, but rather, on the contrary, the incident was communicated by the com-
plainants themselves to the entity, which from then on took the pertinent measures 
to solve said incident, but not in a very timely manner.

Therefore, the Complaints Service considered that the entity had not guaranteed its 
customers its capacity to provide the telematic service effectively, nor had it acted 
with the diligence and professionalism required in resolving the issue that is the 
subject of the complaint. 

Other complainants complained that, after a process of integration of the entities, 
they requested a statement of positions of their assets from the absorbing entity and 
one of the investment funds that had been contracted with the absorbed entity did 
not appear.

In R/724/2021 it was proven that the investment fund had been removed from the 
register of the absorbing entity, since after the integration it was not going to re-
place the absorbed entity as the marketing entity of the CIS in question.

The Complaints Service made it clear that the removal of the investment firm as 
fund marketer was an important event, since it made its main monitoring and oper-
ational channel with the investment fund disappear. Therefore, it considered that 
the respondent entity had committed a malpractice in not having informed the com-
plainant about the cessation of the latter as the entity that sells the investment fund 
and about the actions that it could undertake, all prior to deregistration of the 
fund from its records.

Additionally, with the aim of providing the complainant with more information 
about the situation of his shares, the Complaints Service requested information from 
the investment fund manager, which issued a nominative certificate in which the 
complainant was listed as the owner. Likewise, the fund manager stated that, in 
compliance with its legal information obligations, it had been sending the holders 
the periodic public information (quarterly, semi-annual and annual report) directly 
since the subscription of the fund, since the sending of this had at no time been 
delegated to the marketer, as well as the sending of the position statement, to the 
address that appeared in its records.
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On the other hand, the fund manager reported that, following the decision of the 
respondent entity to terminate the distribution contract for the subscribed fund, 
the fund manager itself had communicated to all affected participants, through in-
dividual letters, the different options for operating with their shares and which 
included being able to go directly through the manager or operate through the dif-
ferent marketing entities of the fund. In relation to this last option, the holders 
could go to any of the fund’s marketers and request registration with them. In this 
case, the new trading entity would contact the managing entity to request the change 
of trading company and from that moment the complainants could have access to 
the information on their positions, being able to also operate on them if they decided 
to make additional subscriptions, refunds or transfers.

	Information	on	the	decision	to	liquidate	a	foreign	CIS

When the client’s financial instruments can be deposited in a global account of a 
third party, the investment firm shall inform the client of this fact and warn him 
clearly of the resulting risks.90

In transactions with foreign financial instruments it is common to use omnibus or 
global accounts. In these types of accounts, there is no record of who is the final 
owner of the securities, since it is the entity that provides the investment service to 
the client who appears as the owner of the total balance of its clients in the account 
opened with said third party.

Entities that provide investment services often argue their correct action, excusing 
the delay or lack of communication of certain corporate transactions to their clients 
by referring to the delay in providing this information by the sub-custodian of the 
securities abroad. However, the Complaints Service considers that the deficiencies 
or errors committed by those with whom the entity providing an investment service 
subcontracts the service must be attributed to the person who subcontracts said 
service and not to the final client to whom it is provided, since any other considera-
tion would leave said client in a defenceless position, without prejudice to the entity 
providing the service to the client demanding performance by its sub-custodian 
and/or holding it liable.

Taking into account the above, in R/656/2021 the entity was at fault, since it did not 
notify the early liquidation/redemption of the sub-fund of a foreign CIS and indicat-
ed, as the only reason for not doing so, that its sub-custodian had not previously 
notified it.

In R/726/2021, the entity acted incorrectly, since it did not notify the market delist-
ing and anticipated amortisation/liquidation for a foreign exchange-traded fund. 
The issuer had issued two communications (on 20 May and 5 June 2020) about this 
event and its conditions, with the possibility of operating with the securities in the 
market until 10 June 2020. However, the entity acknowledged that it had informed 
the complainant of the event on 15 July 2020, after the execution of the liquidation 
ordered by the issuer of the securities.

90 Article 49.3 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing 
Directive 2014/65/EU of the European Parliament and of the Council as regards organisational re-
quirements and operating conditions for investment firms and defined terms for the purposes of 
that Directive.
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		Inclusion	of	electronic	links	in	the	periodic	information	on	foreign	CISs	sent		

on	paper

Entities marketing foreign CISs in Spain must send to the participants or sharehold-
ers, free of charge and to the address indicated by them, the successive reports of 
economic content and annual reports that are prepared after registration with the 
CNMV, and this within one month of its publication in the country of origin, unless 
the participants or shareholders have waived their right to having them sent in a 
separate written document and duly signed after receiving the first periodic remit-
tance. However, the marketing entity will be obliged to send said documents to the 
unitholder or shareholder when the latter so requests, even if he has previously 
waived the right. The waiver will be revocable.

Likewise, they must send free of charge to the unitholders or shareholders who have 
acquired their participations or shares in Spain all the information provided for by 
the legislation of the State in which they have their headquarters, in addition to that 
indicated, in the same terms and deadlines provided in the legislation. of the coun-
try of origin.

When the participant or shareholder expressly requests it, said reports of economic 
content will be sent by telematic means.91

In R/170/2022, the complainant indicated that the periodic and occasional informa-
tion on his foreign CISs sent in physical format did not inform him correctly, since 
it referred to long internet links that had to be typed manually.

In this case, as both parties recognised, the complainant had agreed with the entity 
to receive the periodic and specific communications in paper format, the entity cor-
rectly sent such communications to the postal address of the complainant and the 
complainant received them. The two communications provided indicated that 
the entity contacted the complainant in his capacity as holder of shares of certain 
foreign CISs and, in compliance with its obligations as a marketer, transferred the 
information received from the manager of the CIS, which could be accessed through 
a three-line link with alphanumeric characters and signs.

The Complaints Service pointed out that the entity did not provide the correspond-
ing document/report on the event that was the subject of notification, but rather 
provided an electronic link to access the information. That is, the CIS marketer did 
not provide the corresponding information on the durable support chosen by 
the complainant, on paper – an entirely valid option in correspondence between the 
parties –, but rather forced him to use electronic methods to access the relevant 
documentation. In addition, the links of the communications provided were ex-
tremely long, which made manual typing and actual access to the information very 
difficult.

Due to all of the above, the Complaints Service considered that there had been mal-
practice on the part of the entity, for not having adequately and completely provid-
ed the complainant with timely or periodic information regarding the foreign CISs 
marketed by it.

91 Rules 2 & 3 of CNMV Circular 2/2011, of 9 June, on information of foreign collective investment schemes 
registered with the CNMV.
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	Information	on	events	that	affect	securities

Entities that provide securities administration or depository services must establish 
in a contract the details of the main actions involved in the administration of the 
financial instruments in their custody and how instructions are to be received from 
their clients where necessary. In particular, the entity’s procedure for dealing with a 
lack of instructions from the clients in connection with any subscription rights that 
might be generated by the securities in custody must be specified, and this proce-
dure must in all cases be in the best interests of the client.92

In this regard, entities must provide their clients, with due diligence and speed, with 
information on the procedure to follow to issue instructions in the context of those 
corporate transactions carried out by the issuing companies whose securities are 
held by their clients and that require specific instructions from them, as well as the 
consequences that would result if said instructions were not received, in due time 
and form, at the entity providing the investment service. In any case, entities must 
act as agreed with the client and always in the client’s best interest.

However, in the opinion of the Complaints Service not only corporate transactions 
requiring precise instructions from the client should be the subject of prior commu-
nication from the depository to the client, but any corporate transaction, insofar as 
it may affect the rights and interests of the investors, must be properly communicat-
ed to them by the depository

The Complaints Service therefore considers it necessary for the depository to 
inform its client not only of corporate transactions in which the client’s instruc-
tions are necessary, but of all corporate transactions agreed by the securities is-
suers, regardless of whether or not they give rise to a right to choose on the part of 
the investor.

In R/706/2021, the entity committed a malpractice because it did not prove that it 
had notified the client of a merger that affected the client’s foreign shares prior to its 
occurrence.

Likewise, in R/270/2022 the entity acted incorrectly, since it did not prove that it 
had sent the client detailed information on a lock up and subsequent exchange 
offer that affected the customer’s bonds. In this regard, on 21 January 2021, the 
issuer had communicated that an agreement had been reached between the larg-
est shareholders and a group of bondholders through the signing of a basic com-
mitment contract or lock-up agreement to which the rest of the shareholders and 
bondholders could accede or not. On 3 March 2021, the issuer launched an ex-
change offer with different conditions depending on the type of bondholder and 
whether or not the bondholder had accepted the January 2021 agreement. Howev-
er, during the processing of the file, the entity expressed its willingness to reach 
an economic agreement to rectify the situation with the complainant and con-
firmed that it had been reached after the issue of the reasoned report from the 
Complaints Service.

92 Rule Eight of CNMV Circular 7/2011, of 12 December, on fee schedules and the content of standard con-
tracts.
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	Transmission	of	market	prices	on	the	web	platform

All information addressed to clients must be impartial, clear and not misleading93 
and, among other requirements, it must be up-to-date and relevant for the purposes 
of the means of communication used.94

In R/583/2021, the complainant stated that the data provided through the entity’s 
graphic platform about futures traded on the CME market in the United States did 
not correspond to actual market prices and, based on that information, the com-
plainant had made erroneous investment decisions.

From the contractual documentation submitted, it emerged that the entity was not 
only dedicated to executing orders, but also to providing data in real time through 
different telematic channels offered and advertised on its website.

The respondent entity acknowledged that between 4:00 p.m. and 4:05 p.m. on 27 
August 2021 there were slight delays in the transmission of market prices on the 
web platform. Among the data displayed on the platform – such as quotes and accu-
mulated profit – and the actual market prices at that time, there could be a time 
difference of about a minute and a half.

Although a real-time information and graphics service was provided, the Complaints 
Service considered that it was practically impossible for the data reflected on the 
web platform to be reproduced without a minimum of delay with respect to 
the market itself. In these cases, the entities depend on the speed of transmission 
both from the markets and from other international intermediaries and it is com-
pletely logical and probable that, in the face of strong volatility in the market, as well 
as in the face of an increase in data due to a multitude of transactions, the transmis-
sion of prices will take place with a certain delay. In addition, the delays in the vis-
ualisations on the platform with respect to real time in the market could also occur 
due to a poor internet connection of the user himself.

In this case, although the orders were executed correctly, the graphical platform 
was offered as its own and was not only used to consult data, but also to execute 
orders and also took the parameters entered by the user as executed at the time to 
dynamically calculate your profits or losses. In other words, instead of subsequent-
ly registering the true execution price in the market, the platform, due to a delay 
in the transmission of the data, miscalculated the yield obtained from the invest-
ment, taking the input as the initial data (without being certain of its effective 
execution), which caused the client to have a false expectation that could condi-
tion his future decisions.

Therefore, the Complaints Service concluded that the respondent entity should have 
warned about the possibility of suffering discrepancies in the data and graphs pro-
vided, especially in cases of high volatility in the price of the securities in the mar-
kets, as well as about the fact that the calculation of the yields indicated on the 

93 Article 209.2 of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of the Securities 
Market Act.

94 Article 44.2 g) of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing 
Directive 2014/65/EU of the European Parliament and of the Council as regards organisational re-
quirements and operating conditions for investment firms and defined terms for the purposes of that 
Directive.
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platform was merely indicative and might not match the data of the transactions 
actually executed.

	Untimely	or	disproportionate	requests	for	information

Investment firms must keep a record of all the services, activities and transactions 
that they carry out. This record must be sufficient to allow the CNMV to perform its 
supervisory functions, and apply the appropriate executive measures and, in par-
ticular, be able to determine whether the investment firm has fulfilled all its obliga-
tions, including those relating to its clients or potential clients and the integrity of 
the market. This record must include recordings of telephone conversations or elec-
tronic communications related to the investment firm’s activities.

These records will be made available to customers upon request. However, if the 
requests for information are manifestly disproportionate and unjustified, or if there 
are special circumstances that so advise, the Complaints Service would allow the 
entity to refuse to provide the information.

It is important to highlight that requests for information should be directed mainly 
to the office or branch of the entity that provided the investment service from which 
the obligation to keep the documentation derives, since it is here that the informa-
tion should be kept. However, if the office or branch does not properly respond to 
these requests, the client should file a complaint with the entity’s CSD stating that 
their request for information has not been attended.

In the same way, requests for information can be declared irrelevant because they 
are untimely. Records will be kept for a period of five years and, when the CNMV so 
requests, for a period of up to seven years,95 and the entity providing investment 
services does not have the obligation to keep documentation referring to transac-
tions in which, at the time of the request, these minimum mandatory retention pe-
riods have been exceeded.

In R/697/2021, the complainant addressed a complaint document to the entity re-
questing the delivery of the dated documentation signed by him for the acquisition 
of some securities and that relating to their exchange, after more than 12 years had 
elapsed. The CSD told the client that he should go to the office where the securities 
were deposited and this would provide him with all the information and documen-
tation available in this regard. In addition, the entity provided the file with a copy of 
the subscription order for the securities with the delivery receipt, as well as the in-
formative leaflet of the issue. The Complaints Service considered it a good practice 
for the entity to provide this documentation despite the fact that more than 12 years 
had elapsed since the purchase and the entity had no obligation to keep the request-
ed documentation in its records.

In R/790/2021, the complainant requested the delivery of the history of movements 
of his investment funds and their results until their transfer to another entity. The 
entity stated that the information had been available to the customer during the life 
of the contract through the digital banking service that the customer regularly used; 
that the client could request duplicates of the informative communications that had 

95 Article 194 of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of the Securities 
Market Act.
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been made available through the digital banking service itself, accessing, at any 
time, all the documentation and information of the last 10 years that he needed on 
the file of the investment funds and downloading it, completely free of charge, and 
that the client could also request the information at their management office, al-
though the issue of these duplicates was not free.

Despite the foregoing and in order to fully satisfy its complaints, the entity provided 
the informative position statements of the investment funds from 2012 to 2018; the 
informative statements of the capital gains and losses when the shares of the invest-
ment funds were reimbursed in 2011, 2013, 2016 and 2017; informative statements 
on wealth tax in 2011, 2013, 2014, 2015, 2016, and the detail of the transactions 
carried out in each of the investment funds.

The Complaints Service considered that the entity had acted correctly, having made 
the requested documentation available to the client and having delivered the re-
quested documentation in the file, without prejudice to the fact that the client could 
have obtained it previously by any of the means at his disposal as indicated by the 
respondent entity.

In R/13/2022, in response to a request for information from the complainant on the 
shares of an issuer held in the entity, the latter provided detailed information on 
the initial acquisition of shares and on subsequent acquisitions through the option 
dividend system and through the dividend reinvestment system.

Thus, the entity provided the complainant with information on the initial acquisi-
tion of shares in 2010, in the context of a monetary capital increase in which, not 
being a previous shareholder, the complainant had to acquire subscription rights in 
the secondary market. In this regard, it informed the client of the unit price, the 
number of shares, the total amount paid and the date of the transactions for 
the purchase of shares and pre-emptive subscription rights and, in addition, it ex-
plained the cost and the date of acquisition for tax purposes.

Likewise, the entity communicated to the client the number and dates of acquisition 
of the shares through the dividend option or scrip dividend, which were articulated 
through a bonus capital increase charged to reserves without the need for the client 
to make any disbursement. It also explained that, in these cases, for the distribution 
of profits, the issuer allows its shareholders to choose between acquiring shares or 
selling the subscription rights and, when the complainant opted for the acquisition 
of shares, the cost of each share was zero euros, since he did not have to pay any 
amount.

Finally, in relation to the acquisition of shares through the dividend reinvestment 
system, the entity indicated to the complainant the number, the unit price, the effec-
tive amount settled in the account linked to the securities account, the effective 
amount settled in the dividend reinvestment account and the acquisition dates.

The Complaints Service considered that the entity had acted correctly by providing 
the client, both during the processing of the file and in the responses to previous 
complaints, information and documentation on the date of acquisition and the price 
paid for all the shares. that he kept deposited in his securities account.

In R/67/2022, the complainant requested a report on the purchase value of the 
shares deposited in the entity over the years and their current value, together with 
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the historical variations that could have occurred in the shares – due to corporate 
transactions such as takeovers, mergers, etc.

The Complaints Service considered that the request for documentation was dispro-
portionate and lacking in specificity. In addition, it pointed out that entities are not 
obliged to prepare ad	hoc reports at the request of clients, although, in the event that 
the entity agrees to carry them out, given that it would be providing a service, it 
would be entitled to charge a fee that the client should be informed of and should 
accept in advance of the provision of such service.

Taking into account the foregoing and that the entity sent the client a copy of the tax 
information corresponding to the years 2002 to 2021, and available information re-
garding movements of the securities in the year 2022, the Complaints Service con-
sidered it a good practice for the entity to provide abundant historical information 
despite the time elapsed and not being obliged to keep a large part of the requested 
documentation in its records.

In R/105/2022, the complainant requested explanations of purchase and sale trans-
actions from more than 13 years ago and more than 7 years since the securities ac-
counts were cancelled. The Complaints Service considered the request untimely and 
described it as good practice that, despite the fact that the entity was not obliged to 
keep any documentation of the claimed facts in its records, it provided a copy of the 
tax information for financial years 2004 to 2014, as well as the extracts of the ac-
counts.

		Request	for	information	on	transactions	during	the	provision	of	a	portfolio	

management	service

In some cases, the complainants request documentation justifying transactions in 
securities and investment funds during the provision of a portfolio management 
service that they have authorised.

In R/73/2022, the entity informed the complainant, through the response of the 
Customer Ombudsman, that the contract signed by her was an individualised and 
discretionary management contract that included the characteristics and the trans-
action of the contracted product – general risk profile, time horizon, portfolio of 
assets that comprise it, etc. – and the risks assumed in the contract. Said contract 
included the client’s authorisation for the entity to contract certain investment prod-
ucts and specified a list of the type of assets in which transactions or investments 
could be carried out.

The Complaints Service indicated that, indeed, as the entity stated in its arguments 
and as the Customer Ombudsman explained in its resolution, by signing the portfo-
lio management contract, the owner authorised the entity to make the investments 
it deemed appropriate, as long as these were within the criteria and asset classes 
agreed in the contract. In other words, once the contract was signed, the owner del-
egated the management of the investments to the entity and, consequently, the lat-
ter did not need any authorisation to acquire financial instruments within the pro-
vision of the portfolio management service.

Likewise, in the resolution of the Customer Ombudsman, the entity certified the 
transactions that had been carried out in the contract in the name of the owner.
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Consequently, the Complaints Service considered that the entity, through its Cus-
tomer Ombudsman, had delivered the documentation on the transactions carried 
out in the portfolio management contract and informed of the reason for not need-
ing authorisation from the owner, or their legal representatives, to carry out said 
transactions in financial instruments, when such transactions are carried out under 
a portfolio management contract duly signed by the owner thereof.

Furthermore, entities providing a portfolio management service must provide cli-
ents with a periodic statement of the portfolio management activities carried out on 
their behalf, on a durable medium. This statement, among other data, includes for 
each transaction executed during the period: information on the trading day; the 
trading hour; the type of order; the identification of the venue; instrument identifi-
cation; the buy/sell indicator; the nature of the order if it is not a buy/sell order; the 
amount; the unit price, and the total consideration.96

In this regard, the client and the entity had agreed that the provision of this infor-
mation would be monthly. The entity produced a copy of the personalised commu-
nications in the name of the complainant and addressed to her address, which in-
cluded detailed information on the managed portfolio. Therefore, in view of the 
documentation provided, the Complaints Service concluded that the entity had been 
duly reporting both the transactions carried out within the scope of the portfolio 
management contract and its evolution.

	Request	for	tax	information

In some complaints, aspects related to taxation are called into question. In these 
cases, the Complaints Service cannot issue any type of statement as to whether the 
tax treatment of investments carried out by the entities is correct or not, as this falls 
to the State Tax Administration Agency (AEAT) as the competent body.

However, the Complaints Service does assess compliance with the information obli-
gations of the entities as providers of investment services. Except in cases of dispro-
portionate or unjustified requests or other exceptional circumstances, entities must 
properly respond to clients’ requests for information concerning their investment 
funds.

In R/773/2021, the complainant had contracted in 2015 a managed portfolio of CISs, 
whose initial contribution was made by transferring the funds that made up anoth-
er managed portfolio of the complainant opened a few years earlier. On 31 January 
2020 he ordered the cancellation of the portfolio and the transfer of the funds form-
ing it to an investment fund. On 18 January 2021, he ordered the total redemption 
of this last investment fund and expressed his disagreement with the information 
on the withholding practised on the occasion of this redemption.

The entity stated that the shares in the investment fund reimbursed were acquired 
by the transfer of the shares in the investment funds that made up the managed 
portfolio and, in turn, the contributions to this portfolio came from the transfer of 
the shares in investment funds that made up another previous portfolio.

96 Article 60.2 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-
tive 2014/65/EU of the European Parliament and of the Council as regards organisational requirements 
and operating conditions for investment firms and defined terms for the purposes of that Directive.



113

Main criteria applied  
in the resolution  
of complaints in 2022

Therefore, to determine the acquisition value of the shares redeemed from the last 
investment fund, the entity applied the provisions of the tax regulations, by which, 
when the amount of the redemption or transfer of shares of the investment fund is 
used to acquire or subscribe other shares in investment funds, no capital gain or loss 
is computed, and the new shares or shares subscribed retain the value and date of 
acquisition of the shares or shares transferred or redeemed.

The entity added that this meant that, for the calculation of the capital gains from 
the sale of the shares in the last investment fund, the FIFO rule had been applied. 
These shares were acquired by transferring the shares in the investment funds that 
made up the managed portfolio and, in turn, the contributions to this portfolio came 
from the transfer of the shares in the investment funds that made up another previ-
ous portfolio.

The application of this FIFO rule implied that the entity did not compute any gain 
or loss in the transfers that occurred between the constitution of the initial managed 
portfolio and the acquisition of the shares in the last investment fund, and that the 
value and the initial acquisition date of the shares acquired in the first investment 
funds that made up the initial portfolio, so that, to determine the losses or capital 
gains attributable to the sale of the shares in the last investment fund, the entity 
took into account the net asset value that these shares had on the date they were 
acquired when the initial portfolio was set up.

In addition, the entity provided a file proving that the acquisition date of all the 
share items went back to December 2012 or June 2014, and justified the difference 
recorded with respect to the redemption value.

The Complaints Service considered that it had acted correctly in responding to the 
request for clarification on the method of calculating the withholding practised.

In R/76/2022, the complainant requested clarification on the withholding practised 
after the reimbursement of an investment fund, considering that the capital gain 
did not correspond to reality and that the respondent entity had erroneously taken 
the acquisition price.

According to the documentation provided, the complainant, together with another 
co-owner, had subscribed to shares of two investment funds that had the same date, 
12 March 2014, as their net asset value date, and the same co-owners. On 24 April 
2021, one of the subscribed funds was absorbed by the other investment fund and 
the resulting new fund took another name. On 28 December 2021, the complainant 
ordered a partial refund of the resulting investment fund.

As in the previous case, the entity informed the complainant that the calculation of 
the capital gains from the sale of the shares took into account the FIFO rule. In ad-
dition, the entity clarified that, since the complainant had two contracts with the 
same ownership over the same CISs reimbursed, the corresponding older price had 
been applied. In this regard, since the shares of the absorbed fund were exchanged 
and the contract number was modified as a result of the absorption by the other 
fund in 2021, this contract was treated as the most recent contract.

The Complaints Service considered that the entity had acted correctly in responding 
to the request for information and, if the complainant was not satisfied, he should 
submit the matter to the Tax Agency, the only competent authority to interpret the 
application of tax regulations.
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3.5 Orders

	Purchase	of	shares	on	ex-dividend	date	without	right	to	dividend

The reform of the securities clearing, settlement and registration system that 
was launched in 2016 introduced several changes, among which was the modifi-
cation of the date of the last day of trading of shares with the right to payment of 
dividend.

Thus, currently, several dates are identified:

 – Last trading date (three days prior to the payment of the dividend): last trading 
date on which the security is traded with the right to receive the dividend.

 – Ex-dividend date (two days before the dividend payment): date from which the 
security is traded on the market without the right to a dividend.

 – Date of record (one day before the payment of the dividend): date on which the 
holders and the positions to be taken into account for the payment of the divi-
dend are determined, and there may be transactions pending settlement that 
will be adjusted.

 – Payment date: date on which the dividend is paid.

The investors who will be entitled to the dividend will be those who appear regis-
tered in the registry the day before the payment of the event (date of record), that is, 
those who have acquired the securities prior to the ex dividend date (on D or be-
fore).97 However, if a shareholder buys the shares on the ex dividend date, he will 
not have the right to collect the dividend and it will be the seller who collects it de-
spite no longer owning the shares. 

In R/284/2022, the complainant expressed his disagreement at not receiving the 
dividend corresponding to some shares that he acquired on 14 April 2022 and sold 
on 20 April the same day the dividend was paid.

In this case, the note on privileged information, published in the CNMV on 8 April 
2022 included various pieces of information relating to the payment of the divi-
dend, setting the ex dividend date at 14 April 2022, which meant that the security 
was traded in the market without the right to a dividend. On the other hand, accord-
ing to the Madrid Stock Exchange calendar, 15 April and 18 April 2022 were 
non-business days for the purposes of market transactions.98

When the complainant acquired the shares on 14 April 2022, the Complaints Ser-
vice considered that the entity had acted correctly, since, in accordance with the 
provisions of the privileged information note and with the non-business days 

97 https://www.cnmv.es/docportal/aldia/Publicacion_MARZO_2016-Eventos_D2.pdf
98 https://https://www.bolsasymercados.es/bme-exchange/en/Trading/Trading-Calendar?year=2022

https://www.cnmv.es/docportal/aldia/Publicacion_MARZO_2016-Eventos_D2.pdf


115

Main criteria applied  
in the resolution  
of complaints in 2022

mentioned, the shares acquired by the complainant did not allow the collection of 
the dividend that was paid on 20 April 2020.

	Sale	of	shares	in	lots

In accordance with the operating rules of the Stock Market Interconnection Sys-
tem,99 those securities whose price is less than or equal to €0.01 will be subject to the 
requirement of contracting a minimum lot of securities. The minimum lot estab-
lished for each affected security will be applied to the entry of orders in the system 
and will allow, where appropriate, the breakdown by a number less than the mini-
mum lot of securities in the phases subsequent to the negotiation.

By means of an operating instruction, the list of those securities traded to which, 
due to their listing value, the requirement of contracting through a minimum lot of 
securities is applicable, and the minimum lot of securities applicable to each stock, 
which is necessary to be able to enter the orders in the system on each of these secu-
rities, as well as the moment from which this trading requirement applies to them.

In R/206/2022, the complainant was dissatisfied with the impossibility of selling 87 
shares for which an operating instruction required trading in minimum multiples of 
100 from 17 March 2020. The entity claimed that it could not proceed with its sale 
in accordance with such operating rules of the Stock Market Interconnection 
System.

Regarding the impossibility of trading shares in lots with a volume lower than that 
established, the Complaints Service indicated that it was an operational limitation 
that was imposed on the entity by a regulatory provision that affected the normal 
functioning of the market.

Notwithstanding the foregoing and also taking into account the obligation of enti-
ties to act in the best interest of their clients, as well as what, if applicable, may be 
provided in this regard in the order execution policy of each entity, the Com-
plaints Service considered that acting in accordance with good stock market prac-
tices would mean that entities accumulated orders from their clients until they 
reached a number of shares that was a multiple of the minimum lot set, provided 
they met all the requirements established in the regulations on accumulation and 
attribution of orders100 and, in particular, that “it is unlikely that overall the accu-
mulation of orders and transactions would harm any of the clients whose orders 
are going to be accumulated”, given that otherwise the transaction could not be 
executed.

Therefore, the Complaints Service concluded that the entity should adopt the indi-
cated good practice consisting of accumulating orders from its clients until reaching 
a number of shares that is a multiple of the minimum lot set, in application of the 
principle of acting in the interest of its client.

99 Section 5.7 of Sociedad de Bolsas Circular 1/2021 on the Operating Rules of the Spanish Stock Market 
Interconnection System (SIBE).

100 https://www.cnmv.es/DocPortal/Publicaciones/Guias/G05_Ordenes_de_valores.pdf

https://www.cnmv.es/DocPortal/Publicaciones/Guias/G05_Ordenes_de_valores.pdf
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	Execution	of	market	order	after	a	stop-loss	order	is	triggered

A contingent order is an order to buy or sell shares which is delivered to the market 
only if the established price condition is met. They are orders that do not involve 
entering an order into the market immediately. The quoted price of the security 
must reach the condition established for the order to be activated and enter the 
market.

These types of orders cannot be entered directly into the market, since they are not 
provided for in the platform of the Stock Market Interconnection System. Its accept-
ance by the entities will depend on the commercial policy of each entity. However, 
entities that accept this type of order must establish the necessary mechanisms to 
manage them correctly.

Consequently, the activation condition of any mandate of these characteristics can 
only be met when transactions have been crossed in the secondary market at the 
price pre-established by the originator.

Once the order has been activated, it will be executed on the market according to the 
type of order that the client has selected (market, limit or at-best).101

	– Limit: a maximum price is established for the purchase and a minimum for 
the sale. If it is for purchase, it would only be executed at a price equal to or 
lower than that set and if it is for sale, at a price equal to or higher. These orders 
can be entered in both auctions and open market periods.

  A limit order is filled, in whole or in part, immediately if a match is found at 
that price or better. If there is no counterparty or the one that exists does not 
provide sufficient volume, the order – or the remaining part of it – remains on 
the order book, awaiting counterparty.

  This order is more convenient when the investor prefers to secure the price 
and is not concerned about the speed of execution.

  Limit orders can be partially filled if the counterparty does not cover the entire 
mandate. Likewise, a limit order can be automatically cancelled if it exceeds 
the maximum limit (if it is a buy) or minimum (for sales) of the fluctuation 
range established for that security.

 – With market	orders, no price limit is specified, so they are traded at the best 
price offered by the counterparty at the time the order is entered. They can be 
entered in both auctions and open market periods.

  The risk in this type of order is that the investor cannot control the execu-
tion price. If the order cannot be fully executed against the counterparty 
order, the remaining tranche will still be executed at the next purchase or 
sale prices offered, as many times as necessary until the order has been fully 
completed.

101 Article 68 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Directive 
2014/65/EU of the European Parliament and of the Council as regards organisational requirements and 
operating conditions for investment firms and defined terms for the purposes of that Directive.
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  Typically, market orders are executed immediately, even if in several tranches. 
These types of order are useful when the investor is more interested in per-
forming the transaction than in trying to obtain a better price.

 – Lastly, at-best orders are orders that are entered without a price. The trade is 
made at the best counterparty price at the time they are entered. They can be 
entered in both auctions and open market periods.

  If the at-best price does not provide sufficient volume to cover the entire order, 
the portion that is not covered will be limited to that price (it cannot be crossed 
to another, more unfavourable, price).

  At-best orders are used when the investor wants to ensure an immediate exe-
cution but also wants to exercise some control over the price. The objective is 
to ensure the order is not executed at different prices.

Therefore, conditional orders do not guarantee the execution of the order at a cer-
tain price, but its launch on the market, execution depending on the type of order 
indicated in it –with the aforementioned risks in terms of the possibility of execu-
tion or its speed in the event that a limit order is activated and in terms of the cross-
over price in the event that a market order is launched.

The best-known conditional orders are stop-loss orders, which are widely used by 
investors in order to protect themselves against any possible falls in the price of the 
financial asset in which they have invested. They are activated when the quoted 
price falls to a level at which the investor no longer wishes to take risks and there-
fore wishes to unwind the position.

Regarding the general contracting of securities, it should be noted that it is carried 
out through an opening auction (between 8:30 and 9:00 a.m.), an open session (be-
tween 9:00 a.m. and 5:30 p.m.) and a closing auction (between 5:30 p.m. and 
5:35 p.m.). Whenever certain circumstances occur, the open session can be inter-
rupted by volatility auctions with a duration of 5 minutes whose objective is to 
control excessive price fluctuations. During the opening, volatility and closing auc-
tions orders can be entered, modified and cancelled, but no trades are executed and 
they have a random end of a maximum of 30 seconds.102

In R/420/2022, the complainant issued a stop loss order on shares with a trigger 
price equal to or less than €0.36 and with a market order type. According to the 
complainant, when the share was trading at €0.34, there was a suspension of trading 
due to an auction and at 5:37 p.m. the order was executed at a price of €0.17, that is, 
with a difference of price of €0.19 per share, which he claimed.

The Complaints Service verified in the listing records available at the CNMV that 
the shares crossed at the trigger price stated in the order (€0.36) at 14:03:16.4740000000 
hours and the listing fell below €0.36 euros at 14:03:21.9510000000 hours.

After it fell below the trigger price, only six sell orders were executed until 
14:03:23.0690000000 because a volatility auction began at that time. In total, three 

102 Section 3.2.1 of Sociedad de Bolsas Circular 1/2021 on the Operating Rules of the Spanish Stock Market 
Interconnection System (SIBE).
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volatility auctions were carried out and in none of them was it possible to match 
purchase and sale transactions.

The entity provided a document on the best execution policy and the order execu-
tion policy, which indicated: “3.Stop-loss: A sell order is activated when the price set 
is reached, allowing the maximum loss that the client is willing to bear to be con-
trolled. Available only in the Spanish continuous market”.

The Complaints Service considered that there was some ambiguity about when an 
order is issued (“equal to or lower”). Therefore, it required the entity to explain 
whether the order was launched at the moment the trigger price (€0.36) was equalled 
or touched (equal), or when the trading price fell below the trigger price (€0.36) 
(less) and, in any case, it was asked to indicate the exact time the order was launched 
on the market.

In its clarification letter, the entity confined itself to informing that the sell order 
was launched on the market when information arrived that the price of the secu-
rity was equal to or lower than the trigger price and confirmed that the exact time 
the sell order was launched to market was 14:03:27.2485510000.

In view of the entity’s response, the Complaints Service made it clear that it was not 
possible to determine whether the order was triggered at the moment the price 
touched €0.36 or when it fell below said price, given the lack of specificity in the 
response, which was considered bad practice to the extent that it prevented a more 
in-depth analysis of the alleged facts.

Notwithstanding the foregoing, in view of the fact that the entity’s broker acted as 
an intermediary executing sales orders on the shares, the Complaints Service also 
required it to explain why the complainant’s sell order for shares was not executed 
given that a total of 493,894 shares were traded at the price of €0.36 and, of these, a 
total of 154,800 sales orders were mediated by the entity’s broker.

The entity broke down the orders of 154,800 securities that were executed by the 
broker between 14:03:16.594833 and 14:03:21.960351 and had a trigger price of 
more than €0.36, so they were activated before the complainant’s order.

In view of the sales orders handled by the broker, the Complaints Service consid-
ered that, regardless of whether the stop loss order was activated when the trigger 
price was touched or when it was passed downwards, in any case the market order 
linked to the stop loss was not executed, taking into account the number of orders 
placed prior to that of the complainant and at higher trigger prices.

In short, the complainant’s market order was launched and remained in the order 
book pending execution, and then trading was suspended and the first volatility 
auction began. However, in the closing auction, transactions were matched, includ-
ing the sales order that was the subject of the complaint, but at a much lower price 
of €0.17.

In this regard, the Complaints Service clarified that in placing an order to market 
after the activation of the stop loss order, the complainant assumed a price risk, 
since, in this type of order, the price at which the order will be matched once it is 
launched on the market is not controlled, and concluded that the entity had correct-
ly passed and executed the stop loss order.
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		Incident	when	issuing	a	telematic	order	and	absence	of	alternative	remote	

channel

When the entity intends to provide services by telematic means, it must have the 
appropriate means to guarantee the security, confidentiality, reliability and capacity 
of the service provided.103 Likewise, entities that provide investment services must 
adopt and have reasonable measures to guarantee the continuity and regularity of 
the performance of investment services and activities.104

The Complaints Service understands that the adequacy of the means includes the 
need to have a contingency plan that, in situations of service interruption, allows 
the customer to be informed immediately of the alternatives and, as far as possible, 
of the causes and the estimated resolution time of the incident.

In R/484/2022, the complainant was dissatisfied with the functioning of the online 
service of the entity because, he claimed, it prevented him from issuing a sale order 
to the issuer of his subscription rights. In this regard, the entity had communicated 
a bonus issue with free allocation of subscription rights in which the complainant 
could choose to receive new shares in the company, sell the subscription rights on 
the market or receive cash remuneration with the sale of subscription rights to the 
company. In addition, it warned him that, if it did not receive instructions before 27 
January 2022, the entity would understand that the complainant opted to receive 
shares, so it would assign shares free of charge, that is, without disbursement per 
share awarded, and proceed to order the sale of excess rights.

The complainant produced a copy of a chain of messages that he had exchanged 
with the personnel of the respondent entity. On 21 January 2022, at 8:43 a.m., the 
complainant wrote that he was trying to process the options for his share rights and 
wanted the cash remuneration option, but was not getting it. On 21 January 2022, 
the entity’s staff responded at 1:55 p.m., providing him with the customer service 
telephone number in case they could help him to see why he could not take advan-
tage of that option and, if he still could not do so, he could make an appointment to 
request it at the office.

The entity claimed that it was aware that the complainant informed his account 
executive that there was an incident in the service, without clarifying what it was. 
For his part, the account executive provided him with a contact to try to solve the 
supposed problem and, in addition, offered him the alternative of going to the office 
where the chosen option would be processed. The entity also pointed out that the 
complainant did not specify or prove what kind of incident existed and the entity 
itself was not aware of any technical problem in the online service. Lastly, it pointed 
out that no loss or harm had been suffered since, alternatively, the complainant was 
awarded the corresponding shares for the extension of rights and documentary jus-
tification was provided in this regard.

The Complaints Service pointed out that, in this case, no document was provided to 
prove that the entity’s online service suffered some type of incident or computer 
failure that would prevent the client from processing the order to sell the 

103 Article 14.1 h) of Royal Decree 217/2008, of 15 February, on the legal regime of investment firms.
104 Article 193.3 a) of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of the Secu-

rities Market Act.
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subscription rights to the issuer. In other words, it was not proven that the cause of 
the complainant’s inability to carry out the dividend payment option was attributa-
ble to the respondent entity.

In this regard, the complainant provided a series of messages from which it emerged 
that he could not operate with the subscription rights – without indicating the cause 
of this fact – and, in view of this difficulty, the entity’s staff urged him to stop by the 
office to place the order.

Although, in general, the criterion of the Complaints Service is that, when opera-
tional problems arise that prevent them from operating through telematic means, 
entities must act in accordance with the rules of conduct if they offer their clients 
another channel in order to operate on the stock market, in this case the Com-
plaints Service also specified that the alternative operating channel must be com-
parable to the channel through which the client initially wished to carry out the 
transaction. In this case, given that the complainant wanted to carry out a re-
mote transaction, it was logical that the entity would have offered him a remote 
channel to carry out the transaction, especially since there was a deadline for 
pursuing the option desired by the client; for example, the phone channel might 
have been appropriate.

Consequently, the Complaints Service considered that the entity had not acted with 
due diligence by not offering the customer an alternative channel comparable to the 
one he wished to use to pursue the option for exercising his rights that he favoured 
most at that time.

		Requirement	to	appear	in	person	at	the	branch	to	cancel	an	electronically	signed	

portfolio	management	contract

To provide portfolio management and custody and administration services for fi-
nancial instruments, it is necessary to use a standard contract (that is, an accession 
contract that entities offer their retail clients for the provision of said services).105 
These contracts must include the content provided for in the regulations (specify-
ing, among other issues, the specific clauses related to modification and termination 
by the parties); in addition, they must be made available to the public on any dura-
ble medium at the registered office of the entity, at all branches and at the address 
of its agents, and must be published on the entity’s website in an easily accessible 
place.106

In R/327/2022, the complainant was dissatisfied with the impossibility of cancelling 
a portfolio management contract electronically, despite the fact that her contract 
had been made through that channel. In this regard, the complainant claimed to 
have sent a cancellation order with cash reimbursement of the managed portfolio, 
providing all the necessary data and signed with an electronic certificate by the con-
tract holders on 20 May 2022, which, however, was not processed because, she was 
informed, she had to go in person to the office to sign the cancellation order.

105 Article 5 of Order EHA/1665/2010, of 11 June, implementing Articles 71 and 76 of Royal Decree 217/2008, 
of 15 February, on the legal regime of investment firms and other entities that provide investment ser-
vices, in regard to fees and standard contracts.

106 Rules 7 et seq. of CNMV Circular 7/2011, of 12 December, on fee schedules and the content of standard 
contracts.
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The entity alleged that it had sent the complainant a communication about the 
change in the conditions of the products and, in particular, a change in the online 
modus	operandi for portfolio management contracts that did not allow for the pos-
sibility of operating through the remote banking service.

In accordance with the provisions of the particular conditions of the discretionary 
portfolio management service which were produced, the amendment of the contract 
or of the fees and billable expenses would be regulated by the provisions of the con-
tract for the provision of investment services.

In this regard, the contract for the provision of investment services, a copy of which, 
signed by the complainant, was produced, indicated that the entity could amend the 
conditions of the contract, as well as the particular conditions of the products or 
services contracted in connection with it and even incorporate new ones, by sending 
the client written information on the amendments one month in advance of their 
entry into force, the client being able, in that period, to terminate the contract or the 
particular conditions, without the aforementioned amendments or additions being 
applicable until then. After a period of one month has elapsed without the client 
having objected, they will be understood as accepted. In the event that the new con-
ditions are more favourable for the client, they will be applied immediately.

Pursuant to the provisions of the contract conditions, on 5 September 2021 the en-
tity sent the complainant a duly personalised communication in her name and ad-
dressed to her address, informing her of a series of changes in contractual condi-
tions as a result of a merger. The changes would enter into force on 12 November 
2021 and, among the various amendments, the following was indicated regarding 
online transactions:

Before Now

Contribution, partial withdrawal and total withdrawal 
(cancellation) transactions can be carried out through 
the online banking service.

The management service is configured as a more 
personalised service and therefore does not include the 
possibility of operating through the remote banking 
service. For those clients who prefer a discretionary 
portfolio management service that allows full 
transactions online there are other options. Consult your 
account executive to find out about them.

In addition, the statement recalled that, if clients wished to avoid the application of 
the new conditions, they had the right to communicate their opposition, asking to 
terminate the contract before the date scheduled for its entry into force, without this 
causing any expense. However, it warned that if such right had not been exercised 
before the indicated date, the proposed changes would be understood to have been 
accepted.

The Complaints Service concluded that the entity had acted correctly since, in not 
opposing the statement, the complainant had accepted the contractual amendments 
communicated and, after their entry into force, the cancellation of the portfolio 
management contract could only be processed in person at the office of the respond-
ent entity.

However, and without prejudice to the foregoing, the entity reported that on 1 June 
2022 the complainant cancelled the managed portfolio after the mandatory signa-
ture in the office, for which reason the Complaints Service considered that the 
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substantive issue raised – not being able to cancel the portfolio management con-
tract – had already been resolved.

A similar situation occurred in R/201/2022 against the same entity. which produced 
the communication of 5 September 2021, sent personally to the complainant. In this 
case, given the impossibility of ordering the cancellation of the portfolio electroni-
cally, the complainant’s son went to the office on 24 December 2021 with a request 
signed by his mother to cancel the managed portfolio, although the staff did not 
process it, alleging that it was necessary for the mother to attend or for the son to 
provide a power of attorney. Given the lack of any power of representation, the 
Complaints Service considered it correct for the office staff to inform that, in order 
to process the cancellation of the managed portfolio, it was necessary for the mother to 
appear at the office or for the son to obtain a power of attorney.

Thus, from the moment a valid portfolio cancellation order was provided to the en-
tity on 26 January 2022, duly signed by the mother by means of an electronic signa-
ture in the entity’s app, the latter began to undo the portfolio managed in order to 
cancel the provision of the service.

	Incidents	in	the	processing	of	transfers	between	CISs

Transfers of investments between CISs are governed by the provisions laid down in 
Article 28 of Law 35/2003, of 4 November, on Collective Investment Schemes and, 
for matters not provided therein, by general legislation regulating the subscription 
and redemption of investment fund units. In this regards, withdrawing from a fund, 
even when reinvesting the resulting amount in another fund (which is treated dif-
ferently for tax purposes), involves a redemption of the units of the source fund and 
a subscription of the units of the target fund.

In order to initiate the transfer, the unitholder or shareholder must contact, as ap-
propriate, the target management company, distributor or investment company, 
which they must instruct to perform the necessary procedures. In any case, once the 
transfer request has been received, the target company must notify the source man-
agement, marketing or investment company, within a maximum period of one busi-
ness day from when it comes into its possession, the duly completed request with 
indication, at least, of the name of the destination CIS and, where applicable, of the 
compartment or sub-fund, of the identifying data of the CIS account to which 
the transfer must be made, of its depositary, where applicable, of its management 
company, and of the CIS of origin and, where applicable, of the corresponding com-
partment or sub-fund.

The source company has a maximum of two business days following receipt of the 
request in which to perform the verifications that it deems necessary.

Both the transfer of cash and the transmission by the company of origin to the com-
pany of destination of all the financial and tax information necessary for the trans-
fer must be carried out from the third business day after receipt of the request, 
within the terms established by regulation for the payment of redemptions or for 
the sale of shares.

The net asset values applicable in transfer transactions will be those established in 
the regulations of each fund for subscriptions and redemptions or in the Articles of 
Association of the company for the acquisition and disposal of shares.
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However, in the case of transfers between CISs both – origin and destination – mar-
keted by the same entity, as long as both CISs have the same manager or, not having 
one, one of the CISs is foreign – all cases in which omnibus accounts are used and, 
consequently, the detailed record of the clients of the distributor is kept by itself –, 
the CNMV’s criterion is that the terms established in the regulations to transmit the 
information from destination to origin and to carry out the necessary verifications 
are not applicable, so that for the execution of the reimbursement of the source fund 
implicit in the transfer transaction, the date of the transfer order must be taken as 
the reimbursement date. This is because, in this case, no additional period is needed 
to check the transfer request as the entity carrying out the checks would be the same 
as the entity receiving the transfer, beyond of course those that must be carried out as 
part of the procedure for redeeming and subscribing units in the CIS referred to in 
the order, within the regulatory deadlines for performing such transactions.

In short, when the entity that receives the transfer order is a marketer of the CISs of 
origin and destination and any of the aforementioned conditions apply, it must be 
processed as if it were an ordinary refund.

In R/622/2021, the complainant complained about the unjustified delays and the 
steps taken by the entity’s staff in relation to the transfer requests of a series of in-
vestment funds. Initially, the complainant made a request for an internal transfer so 
that the shares of various funds owned by her were unified into one and so that 
various funds owned by each of her two daughters, of whom she was a representa-
tive, also would be merged into a single fund.

Once the shares were unified in a fund, the complainant requested the external 
transfer to a fund of another entity both in relation to her shares and in respect of 
the shares of each of the daughters she represented.

In relation to the request for the unification of the funds through internal transfers 
for the complainant and her daughters (represented by her), the entity’s staff did not 
act with due diligence, since, after an email of 3 December 2019 making such a re-
quest, the entity should have made the transfer orders available for the complain-
ant’s signature immediately, as she urged. However, some funds transfer orders 
were not made available to the complainant for her signature and others were made 
available several days later, on 10 and 12 December.

In relation to the orders for the transfer of funds owned by the complainant, the 
Complaints Service considered that some were executed on time to the extent that 
the complainant submitted the order on the 12th (Thursday) and the funds were 
received at destination on 17 and 18 December (Tuesday and Wednesday). Howev-
er, one of the funds was received on 24 December 2019, after the deadline, and this 
was referred to by the entity’s staff in an email dated 23 December 2019, in which 
they recognised that there had been a delay that was to be claimed from the origin 
manager. In addition, the Complaints Service considered it a bad practice that the 
transfer order from another fund was not executed, this bad practice having been 
aggravated by not having informed the complainant of the causes for not being able 
to carry out the transfer.

In relation to the order for the external transfer to another entity of two investment 
funds owned by the complainant, the Complaints Service indicated that, as the or-
ders had been received on 27 December 2019, the entity had two business days to 
carry out the corresponding checks and proceed with the transfer from the third 
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business day of receipt of the order. Even though the transfer order of one of the 
funds was executed in a timely manner, the transfer order of the other was delayed 
until 7 January 2020, without a just cause for it appearing in the file.

In relation to the transfer of the investment funds owned by one of the daughters to 
unify them into a single fund, the orders for which were signed by the complainant 
on 10 December 2019, according to the emails exchanged with the entity’s staff, it 
could not be executed due to problems with ownership. The Complaints Service 
verified that the orders did not provide for the complainant to act as representative 
of her minor daughter. Therefore, these orders would not have been executed as the 
ownerships did not correspond, although the Complaints Service considered that 
this fact was the responsibility of the entity since they were the ones who completed 
the orders and made them available to the complainant for her signature.

The transfer orders of the 12 international funds that were signed on 24 December 
2019 were executed correctly, with the exception of the one received on 7 January 
2020. However, it should be taken into account that it was an international transac-
tion and that on the dates on which the orders were processed there were non- 
business days in the international markets as a result of the Christmas holidays.

Finally, in relation to the order for the external transfer of the daughter’s fund that 
was received by the respondent entity on 15 January 2020, the Complaints Service 
considered that it had been executed correctly, taking into account that it was trans-
ferred on 17 January 2020.

In R/633/2021, some transfers requested on 31 March, 30 April, 12 July and 21 Sep-
tember 2021 were rejected due to the lack of correct identification of the contract 
numbers of a fund, the client owning several contracts on the same fund. The com-
plainant disagreed with the rejections and lack of attention by the company of ori-
gin to her requests for information about them.

Regarding the reasons for the rejection, the detail of the sequence of the transfers 
requested through the records of the SNCE showed that the transfers were rejected 
due to an incorrect identification of the code of the participant’s account in the 
source fund. Therefore, the Complaints Service considered it proven that the trans-
fers were rejected for an objective reason that was determined in the SNCE’s instruc-
tion booklet.

Regarding the complainant’s requests for information through emails addressed to 
the manager of the entity of origin on 10, 16 and 30 June 2021, and a complaint 
to the CSD on 13 July 2021, the Complaints Service declared that there had been a 
malpractice, because there was no evidence that the entity of origin had reported 
correctly and in a timely manner. In this regard, the entity informed the complain-
ant in the response to the complaint before the Complaints Service of the causes of 
the rejection of the transfer of funds, but not before.

Therefore, the Complaints Service considered that, in view of the complainant’s re-
quest for information in the mail of 10 June 2021 and in view of the repeated num-
ber of rejections of her transfer orders, the office staff should have informed her in 
time and form, of what was the reason for the rejections of the transfers.

In R/11/2022, the controversy focused on the impossibility of transferring the shares 
of an investment fund because, even though the shares were owned by the same 



125

Main criteria applied  
in the resolution  
of complaints in 2022

owner, the applicant was listed as a representative in the entity of origin and as  
authorised in the destination entity.

In view of the documentation provided, the four transfer requests (dated 18 Novem-
ber 2020, 18 March 2021, and 7 and 14 May 2021) were rejected by the company of 
origin due to incorrect identification of the holders, and the destination entity in-
formed the complainant of the reasons for the rejection of the requests.

Consequently, the Complaints Service considered that the company of origin had 
informed the company of destination which in turn had informed the originator of 
the reasons for the rejection of the transfers. Since the mismatch of holders was an 
objective cause of rejection, the Complaints Service considered that the rejections 
had been justified and the originating entity had acted correctly in rejecting them.

On the other hand, the impossibility of carrying out the transfer was due to a mis-
match of ownership, since, even though the holder was the same, the person em-
powered by the holder was listed as a representative in the company of origin and 
as authorised in the target company.

In relation to the funds account maintained in the company of origin, the Com-
plaints Service considered it correct, in accordance with the provisions of the power 
of attorney that was provided and approved by the entity, that it incorporate the 
applicant in the account as a representative.

Given that, according to the documentation provided, the destination entity only 
allowed the opening of fund accounts with an authorised person – not admitting a 
representative – and that the holder of power of attorney appeared as legal repre-
sentative in the fund account of origin, the Complaints Service contacted the two 
entities to find a solution to the problem raised.

In this specific case, the solution to be able to transfer the shares of the funds was 
for the holder of the power of attorney to unsubscribe from each of the fund ac-
counts, as authorised person at destination and as representative at origin, leaving 
only one holder. Subsequently, once the transfer of the shares to the target fund is 
executed, the holder of power of attorney would have to be registered as authorised 
person in the target fund account.

In R/94/2022, the complainant was dissatisfied with the date and net asset value 
applied to two CIS transfer orders issued on 15 December 2021. The complainant 
considered that, since the confirmation of the withdrawal of the funds took place on 
16 December 2021, the net asset value of that day should have been applied to the 
redemption orders, while the net asset value of 17 December should have been ap-
plied to the subscription orders.

In this case, the entity acted as a marketer of both CISs, both the origin and destina-
tion CIS and, in addition, both CISs being foreign, the entity managed the detail 
registry of its clients, so it was not necessary to use any additional term to carry out 
verifications to execute the reimbursement implicit in the transfer order.

The entity explained that, once it received the transfer orders, they were recorded, 
validated and transmitted to the platform it used to contract different funds from 
international managers, providing a copy of the computer records of the transfers, 
which stated that the orders were submitted to the platform at 09:59:55 on 15 
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December 2021. As the orders were placed and received on the platform prior to the 
cut-off time that appeared in the CIS prospectuses, the redemption orders implicit 
in the transfer orders were executed on the same day, 15 December 2021, and the 
entity provided supporting documentation showing that the redemptions took 
the net asset value of 15 December 2021.

In relation to the execution of the subscription orders implicit in the transfer orders, 
the entity indicated that, as the redemption orders were confirmed by the interna-
tional managers on 16 December 2021, the subscription orders were executed on 
that same day. In this regard, it provided an email from the platform confirming the 
departure of the funds to be transferred at 3:15 a.m. on 16 December 2021. Upon 
receiving confirmation of the redemptions on 16 December before the cut-off time, 
the subscription orders for the funds were executed on that same day, 16 December. 
The entity clarified that the entry transfer orders were generated automatically on 
the same day that the exits were confirmed and therefore the subscription order 
implicit in the transfer took the value date of the same day, 16 December 2021.

Regarding the settlement of the funds, the entity indicated that, according to the 
legal documentation, they were settled on D+3, therefore, having a net asset value of 
16 December 2021 (Thursday), they were settled on 21 December 2021 (Tuesday).

Consequently, in view of the documentation provided, the Complaints Service con-
sidered that the entity had acted correctly in the facts set forth in this complaint in 
executing the transfer order in the best interest of its client, having processed and 
executed the orders efficiently in the shortest possible time. Consequently, it con-
cluded that the date and net asset value of the CIS redemption and subscription or-
ders implicit in the transfer orders were correct and in accordance with the criteria 
maintained by the Complaints Service.

3.6 Fees

Entities that provide investment services must fulfil certain obligations regarding 
information on costs and associated expenses.107 In order to ensure that customers 
are informed of all the costs and expenses that they will bear, as well as the evalua-
tion of said information and the comparison with different financial instruments 
and investment services, investment firms must provide clients with clear and un-
derstandable information on all costs and expenses before providing the services.108

	Prior	information	on	the	costs	and	transactions	of	investment	funds

ü	Before	an	investment	fund	subscription	or	redemption	order

Sufficiently in advance of the subscription of the CIS shares or units, among other 
information a document with the key information containing information on the 
fees and expenses of the CIS must be delivered free of charge to subscribers. How-
ever, information on some fees, such as subscription and redemption fees, could 
refer to the complete prospectus, which is delivered upon client’s request, to obtain 

107 Article 65 of Royal Decree 217/2008, of 15 February, on the legal regime of investment firms.
108 Recital 78 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-

tive 2014/65/EU of the European Parliament and of the Council as regards organisational requirements 
and operating conditions for investment firms and defined terms for the purposes of that Directive.
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detailed information on the cases in which said fees would be reduced or would not 
be applicable (for example, due to the age of the shares). In addition, the distribution 
entities must inform clients of the related costs and expenses that the product en-
tails and that may not have been included in the KID, as well as of the costs and 
expenses corresponding to the provision of investment services in relation to the 
product.109

Even though the aforementioned information has been delivered at the time of sub-
scription of the CIS, the Complaints Service considers that, by virtue of the princi-
ples of diligence, professionalism and acting in the best interest of the client that 
must govern the actions of the entities,110 coupled with the obligation for entities to 
report all actual costs and expenses before placing an order111 they must explicitly 
notify customers of the fees or expenses that will be applied to them when they re-
quest a redemption transaction.

Likewise, the KID may establish the subscription fee as a maximum amount, leaving 
the investor to refer to the distributor/advisor to find out the amount actually ap-
plied, in which case the distributor/advisor should abide by such subscription fee 
lower than that maximum as may previously have been communicated to the client.

In R/119/2022, the entity acted correctly since, before the transaction was carried 
out, it had informed the client in the redemption order of the existence of a fee for 
this reason, the percentage involved and that the first 30 days from the subscription 
would be applied.

Other entities were at fault in not having explicitly warned about the actual costs 
and expenses applicable at the time of redemption of the units of an investment 
fund for the following reasons:

 – In R/662/2021, regardless of whether the entity had delivered to the client, 
prior to the subscription, the documentation that included the characteristics 
of a foreign CIS and the costs to be applied depending on the holding period, 
the entity had not explicitly warned the client of the redemption fee that it 
applied at the time of the redemption of the shares. In this regard, the redemp-
tion order was provided, electronically signed by the complainant, in which 
the “Redemption Fee” section stated 0.00%, along with a cost and expense in-
formation document, also signed by the complainant on the day of the re-
demption, the first paragraph of which warned that the detail, among other 
things, of the costs and expenses that would be applied to the transaction was 
shown. However, no redemption fee was shown.

 – In R/719/2021, the client only provided a screen print of the entity’s web plat-
form in which he was informed of the result of the redemption transaction, 
although the amount that was deposited in the account of the customer was 

109 Article 51 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Directive 
2014/65/EU of the European Parliament and of the Council as regards organisational requirements and 
operating conditions for investment firms and defined terms for the purposes of that Directive.

110 Article 208 of Royal Legislative Decree 4/2015, of 23 October, approving the recast text of the Securities 
Market Act.

111 Article 50 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Directive 
2014/65/EU of the European Parliament and of the Council as regards organisational requirements and 
operating conditions for investment firms and defined terms for the purposes of that Directive.
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lower due to charging a redemption fee. Therefore, the documentation provid-
ed did not show that information on the redemption fee had been provided, on 
the contrary, erroneous information was provided, by omitting the redemp-
tion fee.

 – In R/728/2021, the entity provided the client in the redemption order itself 
with a table with the fees, costs and expenses applicable to the transaction. 
However, that table omitted a discount for redemptions in favour of the fund, 
which was covered in the prospectus for shares with an age of less than three 
months and that applied to the client, who had requested the redemption be-
fore the aforementioned three months had elapsed.

 – In R/364/2022, the KID delivered to the complainant, prior to the subscription 
of an investment fund, established a subscription fee and indicated that it was 
the maximum percentage to be deducted and that the distributor/advisor 
should be consulted as to the amount actually applied, while a screen of the 
entity’s application, at the time prior to placing the fund subscription order, 
indicated that the subscription fee was 0%

  The Complaints Service revealed that the entity had communicated to the cli-
ent, prior to the transaction, that no subscription fee would be charged and, 
furthermore, the information was in line with the fund’s KID , which delegated 
the consultation of the fee to the distributor or advisor with whom the shares 
were subscribed. The entity therefore committed a malpractice since it indicat-
ed to the complainant in the application, before issuing the order, that it would 
not charge him a subscription fee and, nevertheless, once the subscription was 
settled, it charged a fee for this transaction.

ü	Before	an	investment	fund	transfer	order

In the event that the dispute concerns a transfer of investment funds, it should be 
remembered that this type of transaction ultimately involves reimbursing the source 
fund and subscribing the destination fund, so both a redemption fee as well as a 
subscription fee could be applied.

To determine the information obligations regarding these fees prior to the transfer, 
the Complaints Service distinguishes whether it is an external or internal transfer of 
investment funds.

	– External	transfer	of	investment	funds.

  This case would occur when two different marketing entities participate in the 
transfer. Given that the transfers are requested at the destination entity, 
the source entity must certify that the client was informed of the source fund’s 
fees when he began his relationship with it or, as the case may be, of the sub-
sequent amendment of the fees. With regard to the destination entity, it would 
have the obligation to inform the participant of the destination fund fees, as 
well as any new issues arising during the transfer itself (for example, currency 
exchange, when the source fund is denominated in another currency).

  In R/739/2021, the Complaints Service clarified to the complainant that the 
information obligations regarding the implicit redemption fee in an external 
transfer order are limited to the time of the initial subscription of the shares. 
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For this reason, at the time the transfer was processed at the destination entity, 
the origin entity had no obligation to inform the client of the fee that would be 
charged for the redemption because transfer requests are not made to it but to 
the target entity.

  The originating institution provided a copy of the KIID, signed by the client, 
and in which the redemption fee subject to controversy was established. Con-
sequently, the Complaints Service considered that the original entity had acted 
correctly at the time of subscription of the fund’s shares – the only moment, in 
a transfer, at which said entity could provide information in this regard –, 
since it informed the client of the redemption fee that would be applicable if 
the shares were redeemed.

	– Internal	transfer	of	investment	funds.

  In an internal transfer only a single entity participates. In this regard, com-
plaints have been received in which the two investment funds involved in the 
transfer are marketed by the same entity and, furthermore, are managed by the 
same manager of the marketer’s group.

  To initiate the transfer, the unitholder or shareholder must contact, as appro-
priate, the destination management, marketing or investment company (here-
inafter, the destination company), which must notify the transfer request to 
the management, marketing company or original investment (hereinafter, 
original company). In this particular case, the target company and the source 
company would be the same entity.

  The only entity involved must comply with the obligations of the destination 
entity: report the destination fund fees and such new issues as arise during the 
transfer itself and that include, for example, currency exchange, when 
the source fund is denominated in another currency.

  In addition, in its capacity as source entity, it would not be enough for the sole 
intervening entity to certify having reported the redemption fees at the time of 
subscribing the source fund or their subsequent amendments, but rather, by 
virtue of the principles of diligence, professionalism and acting in the best in-
terest of the client that must govern the actions of the entity, together with the 
obligation that entities report all costs and expenses before placing an order, 
the Complaints Service considers that the entity must explicitly warn, on the 
occasion of the transfer, of the fee that would be applied for the redemption of 
the shares of the source fund, in addition to reporting the fees of the destina-
tion fund and the rest of issues.

  In cases R/624/2021 and R/637/2021, in the case of an internal transfer, the 
only entity involved provided the file with a copy of the KID of the fund of 
origin duly signed and delivered to the client at the time of subscription of the 
fund. However, the Complaints Service considered that the entity had not act-
ed with all the diligence and professionalism that was required of it in the 
framework of a transfer of investment funds marketed by the same entity and 
managed by the same group manager, and that it should have warned at the 
time of the transfer that, as the redemption implicit in the transfer was going 
to be made outside the liquidity window, it would charge a fee of a certain 
percentage on the cash repaid.
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	Prior	information	on	securities	market	transactions	and	services

ü	Recurring	or	one-off	transactions

Before the start of a commercial relationship, the entities provide clients with infor-
mation on the costs and expenses derived from the provision of services and invest-
ment activities and ancillary services (for example, the reception and transmission 
of orders, the execution of orders, custody and administration of securities, portfolio 
management or investment advice). Entities must also report subsequent changes in 
costs and expenses, under the terms provided by law and contract.

In addition to the above, when the client requests a transaction or service from the 
entity, the Complaints Service considers the following particularities in terms of 
the prior information on costs and expenses that the entity must provide:

 – In the case of a specific transaction or service, the information (ex	ante) re-
garding costs must refer to the real rates and to that specific transaction or 
service, and must be provided at the time the transaction is requested. If the 
transaction were a transfer and it was requested at the source entity, the latter 
would have to report the real costs of the transfer at the time of the request, 
while if it were requested at the destination, it would suffice for the origin 
entity to certify that the client was informed of the fee when embarking upon 
its relationship with it or, as the case may be, of the subsequent modification 
of the fee.

 – In the case of transactions or services that may be recurring (e.g. custody), it 
is considered sufficient for the information to be provided only at the start of 
the relationship or upon its subsequent modification and in a standardised 
manner.

Taking into account the foregoing, in relation to specific transactions or services, 
complaints have been received on the collection of fees by the source entity due to 
a transfer of securities requested to the destination entity. The source entity acted 
correctly when it proved that it had reported the transfer fee in the securities custo-
dy and administration contract digitally signed by the complainant (R/101/2022) or 
in the communication that, in compliance with the provisions of the regulations, the 
entity sent to the complainant regarding the modification of the rates initially agreed 
(R/479/2022). However, there was a malpractice on the part of the originating entity 
in a case where the depository and securities administration contract electronically 
signed by the complainant were produced but the contract did not specify the fees 
applicable for transfers to another entity (R/263/2022).

Another occasional transaction object of complaint has been the contrasplit of some 
foreign shares that in R/307/2022 determined the charging of a management fee by 
the respondent entity and some market fees by the agent bank.

Regarding the management fee, the entity claimed that it was provided for in the 
securities depository contract signed by the complainant with the entity, in which a 
fee percentage was established on the effective amount in the event of exchanges, 
conversions and other corporate transactions involving securities traded in interna-
tional markets. However, as it is a non-recurring transaction, the Complaints Service 
found that the complainant should have been informed of it prior to carrying out 
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the transaction in question and, therefore, it found malpractice on the part of the 
entity, since it did not show that it had informed the client.

Regarding the market fees charged by the agent bank through the entity, the latter 
claimed that it did not provide advance notice of possible market expenses because 
these were unknown before the execution of the event and, therefore, they were 
communicated once. the agent bank collected them from the entity, at which time 
they were passed on to the client. However, this Complaints Service considered that 
there was a malpractice on the part of the entity, by not having notified the com-
plainant of the collection of market fees prior to being charged, having been accred-
ited in the file that the day before the transaction the entity was aware of the exist-
ence of said fees based on the terms of an announcement of the event from the 
agent bank.

On the other hand, in the case of recurring transactions or services, the entity acted 
correctly when it accredited having informed the client of the fees through the con-
tract signed by him or the communication of its subsequent modification in relation 
to the auxiliary service of custody and administration of foreign CISs (R/667/2021 
and R/614/2021) and shares (R/767/2021 and R/73/2022) or regarding the discretion-
ary and individualised portfolio management service (R/756 /2021).

ü	Actual	rates	(not	maximum)

In general, the ex-ante information on costs must refer to the real fees applicable to 
each client for each transaction. ESMA has already made it clear that this informa-
tion cannot be provided referring to tranches, ranges or maximums, but that it must 
be provided on a fully individualised basis.112

In this regard, it should be noted that with effect from 17 April 2019, Royal Decree 
1464/2018 of 21 December eliminated the obligation for companies and entities that 
provide investment services to prepare an informative brochure of maximum rates. 
In fact from that date entities are not required to submit such fee schedules to the 
CNMV.

For this reason, there is nothing to prevent entities from having brochures that in-
clude the rates that will be passed on to their clients for the services provided. How-
ever, in accordance with the provisions of Commission Delegated Regulation (EU) 
2017/565, of 25 April 2016, the Complaints Service considers that said brochures 
should reflect the actual rates and not the maximum rates.

Therefore, in the event that the corresponding securities custody and administra-
tion contract has been signed, in which only maximum rates have been included 
and the actual rates have not been reported, the Complaints Service considers that 
the obligation to inform the client has not been complied with in accordance with 
the relevant EU regulations.

In R/245/2022, even though the entity provided the client with information on what 
the fees for administration and custody of securities would be in the contract for the 

112 Question 11.7 of the CNMV document Questions and answers on the application of the MiFID II Directive 
and question 30 of the section “Information on costs and charges” of the document Questions and An-
swers on MiFID II and MiFIR investor protection and intermediaries topics (ESMA 35-43-349).
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provision of these services, in view of the wording of the signed contract, the Com-
plaints Service considered that the entity did not act correctly in providing the client 
with only information on maximum rates, as reflected in one of the annexes. In ad-
dition, in this case it was evident that these rates were not the real ones, but the 
maximum ones, since the entity had applied custody fees significantly lower than 
those included in the contract, real fees for which there was no evidence that the 
client had been informed prior to the provision of the securities custody and admin-
istration service.

ü	Modification	of	the	initially	agreed	rates

Entities must inform clients of any change to the rates of fees and expenses applica-
ble to the established contractual relationship. In particular, specific rules apply to 
changes in fees for services which require the use of a standard contract, within the 
general scope of said contracts, as set out below.

In the event that fees are adjusted upwards, the entity must inform its clients and 
grant them a minimum period of one month in which to modify or cancel their 
contractual relationship. The new fees will not be applied during this period. In re-
lation to the latter, it should be clarified that the former rates will continue to be 
charged, unless the entity indicates otherwise. In the event of a downward change, 
the client will also be informed, without prejudice to its immediate application.113

Based on the above, although entities are not obliged to send their clients the corre-
sponding information by certified post with acknowledgement of receipt – in other 
words, they are not obliged to provide proof of delivery –, they do have an obliga-
tion to prove that the information has been dispatched, which can be done with a 
copy of the personal and separate communication sent to the client at a valid notifi-
cation address.

In relation to the fees for the discretionary portfolio management service, entities 
acted correctly when they provided the contract initially signed by the complainant 
– in which their postal address and the agreed fees were stated – and a communica-
tion – duly personalised with the name and postal address of the complainant – in 
which she was informed of the new fees for the discretionary portfolio management 
service. In this regard:

 – In R/73/2022, the October 2017 communication indicated to the complainant 
that from 1 January 2018, the new annual fee would be applied, calculated 
based on the effective value of her portfolio and on the annual profit, and it 
warned her that, if she did not agree with the new rates, she had a period of 
two months, from the receipt of the communication, to request the termina-
tion of the contract.

 – In R/217/2022, the communication of 5 September 2021 indicated to the com-
plainant which were the fees on the effective annual value of the managed 
portfolio and on the revaluation of the managed portfolio during the same 
period in the time of communication and what the fees would be from 1 Janu-
ary 2022, at which time the fee on the effective value of the managed portfolio 

113 Rule Seven, section 1 e), of CNMV Circular 7/2011, of 12 December, on fee schedules and the content of 
standard contracts.
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would increase annually, but the success or revaluation fee would not be ap-
plied. In addition, they reminded her that, if she wanted to avoid the applica-
tion of the new conditions, the law granted her the right to communicate her 
opposition requesting to terminate the contract before the date scheduled for 
its entry into force, without this causing her any expense. However, they also 
warned her that if she had not exercised that right before the indicated date, 
the proposed changes would be understood as accepted.

Regarding the administration and custody fees of some shares, in R/377/2022 the 
entity sent an email on 21 December 2021 – which the complainant himself ac-
knowledged having received –, in which he was provided with the new rates and 
they told him that if he was not satisfied with the new economic conditions, he 
could terminate his contract immediately and at no additional cost before 27 Febru-
ary 2022, the date on which the new rates would come into force. Taking the forego-
ing into account, the Complaints Service considered that, since no notice of termina-
tion of the contract had been received from the client, the entity correctly began to 
apply the new stipulated fees.

However, the Complaints Service considered the existence of various bad practices 
in R/506/2021, in which the client was dissatisfied with the time taken to carry out 
a transfer of shares and with the custody fee charged by the source entity until the 
transfer of the shares to the destination entity:

 – In relation to the transfer, the Complaints Service considered that the original 
entity was at fault, since, for internal reasons, it delayed the execution of the 
transfer of the shares from 4 February to 17 February 2021. Thus, on 4 Febru-
ary 2021, the securities transfer unit of the source entity received the transfer 
request and requested a response from the client’s office to authorise the trans-
fer in accordance with the procedure of this entity. But the compliance re-
sponse from the office did not take place until 15 February 2021.

 – Regarding the justification of the custody fees charged, the source entity pro-
vided a communication sent to the client on 24 December 2020 informing him 
of the new fees that would be applied from 30 January 2021. The Complaints 
Service considered it a bad practice that the statement did not contain any al-
lusion to the right to modify or cancel the contractual relationship with the 
entity without the new conditions being applied (although the previous ones 
did contain this).

 – In addition, the Complaints Service concluded that there was a malpractice 
because the calculation of the custody fee was incorrect. In this regard, the 
entity applied the new custody fee to a period of 45 days, while, according to 
the statement sent, the new custody fee began to be applied on 30 January 
2021 and, therefore, it could only have been applied to a maximum of 18 days 
(17 days in February and one in January) and without taking into account the 
delay in processing the order attributable to the entity. Consequently, if the source 
entity had been diligent in processing and executing the transfer order re-
ceived on 4 February 2021, the shares would have been transferred around 
8 February 2021 (Monday), so that the custody fee to apply would have been 
for a maximum of nine days.

In R/371/2022, although the entity was empowered to charge the client the fees 
claimed, it committed a bad practice since the individual communication that it sent 
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to the client about the new fees for custody and administration of securities suffered 
from a formal irregularity, by not informing the client of the right to modify or can-
cel the contractual relationship, in the event that he was not satisfied with the new 
conditions, without the new conditions being applied to him.

In R/450/2022, the entity sent the client a personalised communication on 3 May 
2019, both to the address agreed for this purpose and through digital banking, in 
which it informed him of the new custody and administration fees of securities ap-
plicable from 21 June 2019, and indicated that in the event of disagreement with the 
new rates, he could exercise the right to terminate the securities contract until 
the entry into force of the new rates, without these new conditions being applied. 
Although it had not been proven that there was a pact or agreement signed between 
the parties to apply a discount of 50% of the rates communicated in 2019, it emerged 
from the extracts provided that the entity applied said discount and stopped apply-
ing it, without prior notice, in the second half of 2021.

Consequently, the Complaints Service considered that the entity had committed a 
bad practice, since it should have communicated to the client the decision to start 
applying the current custody fee without any bonus from the second half of 2021, 
giving him at that time the option to exercise his right to terminate the securities 
contract for a minimum period of one month until the effective application of the 
general rates.

	Custody	and	administration	for	investment	in	CISs

Distributors of Spanish investment funds may pass on to unitholders that have 
subscribed units through them fees for their custody and administration provid-
ing this is indicated in the CIS prospectus and the following requirements are 
met:114

 – The units are represented by means of certificates and appear in the register of 
unitholders of the management company or the distributor through which 
they have been acquired on behalf of the unitholders and, consequently, the 
distributor provides evidence to the investor of ownership of the units.

 – The general requirements for fees and contracts for the provision of invest-
ment and ancillary services are met.

 – The distributor does not belong to the same group as the management company.

However, in the case of foreign CISs, it is not the CNMV that supervises the CIS 
prospectus, but the home authority. For this reason, in the case of foreign CISs, it is 
understood that custody services are provided and therefore the corresponding fee 
can be charged when the distributor keeps an individualised register of the CIS 
units, i.e., one that details the holders of the units which, on an aggregate basis, ap-
pear in the corresponding management company in the name of the distributor. 
This occurs when the distribution of the investment fund is made through omnibus 
accounts (global accounts), which is usually the case.

114 Article 5.14 of Royal Decree 1082/2012, of 13 July, approving the implementing regulations for Law 
35/2003, of 4 November, on Collective Investment Schemes.
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In cases R/107/2022 and R/208/2022, the entities acted correctly, since it was proven 
that they signed investment fund custody contracts with the complainants in which 
they agreed that the entity would charge a fee on the effective daily amount for the 
custody of some foreign investment funds.

	Funds	with	different	classes	of	shares/units

There are investment funds that have several classes of shares. The difference be-
tween these various classes lies mainly in the minimum amount that the participant 
can invest and in the amount of the fees that are applied (lower fees in the class that 
requires a larger investment).

In regard to the costs of investment funds, the CNMV issued a statement on 5 June 
2009 that referred to clone funds or classes of shares that differ exclusively accord-
ing to their different levels of management (or depository) fees, indicating that:

	 	When	the	investment	is	made	as	part	of	a	portfolio	management	or	investment	
advice	service,	the	entity	must	choose	the	fund	or	class	of	shares	that	is	most	
beneficial	for	its	client,	provided	that	its	objective	conditions	are	suitable	for	the	
investor.	This	is	required	by	the	nature	of	the	service	provided,	since	there	is	an	
investment	decision,	or	a	personalised	recommendation,	that	must	be	made	in	
the	best	interest	of	the	investor.

	 […]

	 	Outside	 the	 scope	 of	 portfolio	 management	 or	 investment	 advice,	 and,	 while	
there	is	no	personalised	recommendation,	the	clone	fund	that	is	most	beneficial	
for	the	investor	should	also	be	offered,	provided	that:	i)	the	sale	is	made	on	the	
initiative	of	the	firm,	or	ii)	on	the	initiative	of	the	investor,	it	is	generic	in	nature	
and	the	firm	offers	the	sale	of	the	specific	fund.	The	initiative	can	only	be	consid-
ered	as	that	of	the	client	when	the	client	requests	to	buy	into	the	specific	fund	
with	no	prior	personal	contact	with	the	firm	in	relation	to	the	fund.

On 15 March 2012, the CNMV published another statement on the possibility of 
carrying out procedures for the automatic reclassification for investment fund 
unitholders between classes of units or other equivalent cases.

In this statement, the CNMV stated that is considered it to be good practice for man-
agers to have control procedures to periodically identify investors who meet the re-
quirements to gain access to more beneficial unit classes than those they have sub-
scribed (in terms of fees) and where appropriate, proceed with the reclassification.

In this regard, the participant must know in advance how the manager will act in a 
situation of reclassification of its investment.

Lastly, on 24 October 2016, the CNMV issued a statement on the distribution to cli-
ents of CIS share classes and clone funds, which highlighted the bad practices de-
tected through its supervisory activity in relation to the distribution to clients of CIS 
share classes with the same investment policy and different economic conditions 
and clone CISs, where to receive incentives firms failed to act in the best interest of 
their clients and consequently breached the rules of conduct. The bad practices ex-
posed in the statement included the following:
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	– Firms	 that	 recommend,	 or	 acquire	 on	 behalf	 of	 their	 clients	 with	 a	 managed	
portfolio	agreement,	different	classes	of	shares	without	considering	the	specific	
characteristics	of	the	investment	made	or	the	client’s	pre-existing	positions	in	the	
same	CIS,	and	without	ensuring	that	they	are	accessing	the	most	beneficial	class	
of	shares	according	to	the	conditions	established	in	the	CIS	prospectuses.

	 	The	obligation	to	act	in	the	interest	of	their	clients	requires	firms	to	recommend	
or	acquire	on	behalf	of	their	clients	the	class	of	shares	that	is	most	beneficial	for	
their	client,	even	when	the	entity	does	not	charge	any	explicit	fee	for	the	service,	
and	must	respect	the	objective	conditions	established	in	the	CIS	prospectus.

	– Firms	that	offer	investment	advice	or	discretionary	portfolio	management	ser-
vices,	which	for	operational	reasons	pre-select	a	single	class	of	shares	that	they	
distribute	to	all	their	clients.	This	implies	that	they	fail	to	ensure	that	any	clients	
who	 meet	 the	 conditions	 established	 in	 the	 CIS	 prospectus	 to	 invest	 in	 other	
classes	which	offer	better	conditions	than	the	pre-selected	terms	actually	do	so.

	 	It	should	be	noted	that	there	are	frequently	classes	with	high	minimum	access	
amounts,	whose	distribution,	 in	accordance	with	the	conditions	established	in	
the	CIS	prospectus,	is	not	restricted	exclusively	to	institutional	investors	and	that	
can	therefore	be	offered	to	retail	clients	 if	 they	meet	 the	minimum	access	re-
quirements.

	 	It	should	also	be	considered	that	in	order	to	access	certain	classes,	some	prospec-
tuses	require	separate	fee	agreements	with	the	client.	3	In	general,	these	classes	
can	be	accessed	when	the	distributor	charges	fees	to	its	clients	for	providing	an	
investment	service	that	relates	to	the	CIS	in	question	(specifically	a	fee	for	port-
folio	management	or	advice),	which	must	be	confirmed	with	the	management	
company	itself	or	the	distributor	with	which	agreements	are	arranged	if	there	
are	any	doubts.

	 	3	In	these	cases,	it	is	usually	noted	that	a	certain	class	is	restricted	to	“distribu-
tors	and	their	clients	who	have	a	separate	fee	arrangement/	agreement	between	
them”.

	– Firms	that	fail	to	establish	regular	procedures	to	detect	when,	due	to	the	subse-
quent	performance	of	 the	client	positions	under	management	or	advice,	 their	
investments	in	CISs	have	been	made	in	classes	that	are	not	optimal.

	 	In	the	case	of	advice,	this	issue	must	be	considered	when	recommendations	are	
regularly	presented	in	which	the	client’s	global	position	in	the	firm	is	taken	into	
account,	where	 the	sale	of	certain	positions	held	by	 the	client	at	 the	firm	are	
recommended,	or	when	the	firm	undertakes	to	periodically	monitor	the	positions	
under	advice.

	 	It	is	not	acceptable	for	a	client	receiving	regular	recommendations	to	hold	in-
vestments	in	a	less	beneficial	class	when	this	was	acquired	on	his	or	her	own	
initiative	in	the	past,	since	the	firm’s	recommendations	should	include	transfer-
ring	the	client’s	position	to	the	cheapest	series.

	– Firms	that	do	not	carry	out	regular	checks	to	verify	the	classes	of	shares	availa-
ble	 in	 the	different	CISs	 that	 they	distribute,	 to	 request,	 if	necessary,	 the	CIS	
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management	companies	or	the	distribution	firms	with	which	they	have	agree-
ments	to	provide	access	to	all	the	available	classes	for	distribution	in	Spain.

	 	The	firm	that	provides	 the	 investment	service	 to	 the	final	 investor	cannot	dis-
charge	its	responsibility	for	acting	in	the	best	interest	of	its	clients	in	the	absence	
of	certain	classes	from	the	offer	of	a	particular	distributor	by	not	recommending	
or	acquiring	a	certain	class	of	shares	that	is	generally	available	to	investors.	If	
the	firm	that	provides	the	investment	service	to	the	final	client	cannot	persuade	the	
distributor	with	which	it	operates	to	include	a	certain	class	of	shares	in	its	offer	
that	is	available	for	distribution	in	Spain,	it	must	use	another	channel	that	does	
allow	this.

In R/431/2022, the complainant was the owner of shares in an investment fund and, 
due to the creation of new classes of shares, and taking into account his position at 
the time of making the complaint, he considered that he should have been reclassi-
fied from Standard class to Plus class.

In this regard, the manager of the fund that is the subject of the complaint published 
a relevant fact in 2011 informing that two new classes of shares were created (Plus 
and Premium) and calling the already registered shares of the CIS the Standard 
class. The complainant was informed, through communications sent to him by the 
respondent entity, that his shares became of the Standard class.

In this case, in order for the shares of the standard class of the fund to be reclassi-
fied, the minimum initial investment and the minimum investment to be main-
tained is €50,000.

As at the time the new class was created, the valuation of the complainant’s shares 
(€22,124.01) did not reach the amount of the minimum investment to be main-
tained of €50,000 and did not meet it at the time of formulating the complaint, the 
Complaints Service considered that the entity had acted correctly and had no reason 
to reclassify the shares, since the requirements established in the fund’s prospectus 
were not met.

	Foreign	currency	transactions.	Change	applied	to	currencies

When a portion of the total costs and expenses is to be paid in a foreign currency or 
represents a foreign currency amount, investment firms must provide, sufficiently 
in advance, an indication of the currency in question, as well as the exchange rate 
and costs applicable. Investment firms must also provide information on the condi-
tions of payment or other form of execution.115 This information will be provided 
sufficiently in advance before the provision of investment services or ancillary ser-
vices to clients or potential clients.116

Even if the entity has provided this information before the start of the contractual 
relationship or the modification of the initially agreed conditions, it must provide 

115 Article 50.3 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-
tive 2014/65/EU of the European Parliament and of the Council as regards organisational requirements 
and operating conditions for investment firms and defined terms for the purposes of that Directive.

116 Article 46.2 of Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing Direc-
tive 2014/65/EU of the European Parliament and of the Council as regards organisational requirements 
and operating conditions for investment firms and defined terms for the purposes of that Directive.
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full information on the costs and expenses that it provides prior to subsequent pur-
chases or sales of currency-denominated securities. Taking the above into account, 
the following cases were resolved:

 – In R/128/2022, despite the fact that the pre-contractual documentation provid-
ed related to spot transactions on shares, it was proven that the entity informed 
the client that it would apply the rate set by it daily, as well as a differential 
on the exchange rate of a certain percentage. The Complaints Service consid-
ered it a bad practice that the entity had not informed the client of the ex-
change rate conditions prior to issuing purchase and sale orders for shares in 
foreign currency that the client gave almost a year after the start of the contrac-
tual relationship.

 – In R/638/2021, the entity acted correctly since, in addition to a personalised 
communication with the name and address of the complainant in which it in-
formed him of the change in the differential on the exchange rate that would 
apply to transactions that required currency exchange, provided pre-contractual 
information signed by the complainant for the purchase of shares denominat-
ed in dollars a year and a half after the modification. Said pre-contractual infor-
mation contained the percentage that the differential would represent over the 
fixing by currency exchange in a table of fees and costs of international 
equities.

 – However, in R/2/2022, even though the entity also provided a personalised 
communication on the modification of the differential, the entity committed 
a bad practice by not proving that it had provided such information in the 
estimates of fees and expenses prior to the effective confirmation of purchase 
and sale orders. In this regard, the complainant provided a screen print of the 
purchase of some dollar-denominated securities with all the information on 
the costs and expenses applicable to the transaction, provided by the system 
prior to his explicit agreement, and in said document there was no mention of 
the exchange rate or the differential that was going to be applied. For its part, 
the entity provided a simulation with three screen prints on the information 
that was provided via the web when making a purchase and sale of securities 
and on the last screen, prior to the digital signature of the order, it indicated 
“Review information” and included all the parameters of the transaction and, 
lastly, a warning about the percentage of differential on the fixing. However, 
such simulation did not serve to prove the provision of information on the 
exchange rate and the differential applicable at the time the claimed facts oc-
curred, since it did not refer to a transaction in the claimed period, but to a 
hypothetical transaction several months later. A similar situation occurred in 
case R/63/2022.

Likewise, if the entity has published the settlement conditions for transactions in 
foreign currency, the published information must be complete and does not exempt 
the entity from the obligation to inform the client of the exchange rate and the ap-
plicable costs before the effective confirmation of the order.

In R/214/2022, the entity stated in a publication that the currency exchange rate 
applied in the settlement of transactions would be calculated by applying a differen-
tial of a certain percentage – plus or minus depending on whether it was a purchase 
or a sale – on the daily exchange rate used by the entity’s treasury desk (which was 
different from the official exchange rate). Although the entity had published the 
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applicable spread, said spread was calculated on a fixing different from the official 
one and, therefore, the place of publication of the latter should have also been re-
ported or, failing that, what it was or how it was calculated, since it was useless to 
report the differential if the base was not indicated. on which it was to be applied. 
Consequently, given that said reference information could not be found in the doc-
umentation provided, the Complaints Service considered that there had been a mal-
practice by the entity for not having informed the complainant of the place of pub-
lication of the exchange rate to which the informed differential would be applied or, 
failing that, its method of calculation.

In addition to the above, the intermediary entity should have indicated or estimated 
the costs applicable to the given transaction prior to its confirmation. Since the en-
tity had not provided any evidence proving compliance with this obligation, the 
Complaints Service considered an additional incorrect action for not having in-
formed the complainant of the estimate of fees and expenses – including the ex-
change rate expected – prior to the effective confirmation of the sale order of the 
securities denominated in US dollars.

On the other hand, the entity must be in a position to prove that the exchange rate 
applied to transactions in foreign currency has been calculated with the parameters 
informed by it, so that the Complaints Service considers bad practice those cases in 
which the entity does not accredit or justify the calculation of the exchange rate 
subject to the complaint, as in R/110/2022.

Finally, it should be noted that it would not be necessary to change the currency to 
euros in the case of securities contracts that have one or more settlement accounts 
associated with a currency other than the euro and corresponding to the currency of 
the transaction itself.

In R/251/2022, the complainant expressed his disagreement with the conversion to 
euros of certain transactions carried out with his investments denominated in US 
dollars, since he considered that, having a cash account in that currency, said con-
version should not have been made. Although it was proven that the account associ-
ated with the securities contract was an account in euros, the conversion coincided 
with a moment in which the complainant transferred his dollar-denominated secu-
rities and opened a cash account in this currency at the entity in which he deposited 
a significant sum of this currency.

Consequently, even though it was not recorded that the client explicitly expressed 
his wish to include the account in dollars as a cash account linked to his securities 
account until after one year had elapsed, the Complaints Service considered that the 
entity had not acted with all the professionalism required or in the best interest of 
its client, by not asking him or suggesting that he use his account in dollars as a 
linked cash account for transactions in securities denominated in this currency, tak-
ing into account that the transfer of the dollar-denominated securities and the open-
ing of the dollar account coincided in time, that the reason for the opening was to 
support investments in dollars and, furthermore, that, in accordance with the provi-
sions of the securities contract, in the case of foreign financial instruments, there 
could be a linked account in each currency, which would have prevented the trans-
actions subject to complaint from being converted to euros.
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		Instrumental	cash	account	linked	to	securities	accounts,	investment	funds		

and	structured	products

In relation to the charging of maintenance fees for the cash account associated with 
the securities account, while cash accounts are usually the responsibility of the Bank 
of Spain, if they are accounts that are ancillary to the securities account, they will 
fall under the remit of the Complaints Service, as in this case the entity would not 
be acting as a bank but as an investment firm. It has been the long-standing position 
of the Complaints Service and the Bank of Spain that when cash accounts (current 
and savings accounts, etc.) are required to be opened or maintained by the entity 
solely to support the movements in securities accounts, as long as in practice these 
movements relate only to securities, investors should not be charged any costs for 
opening, maintaining and closing them.

This position adopted by the Complaints Service became a legal obligation117 and 
rules were established to ensure that the custody and administration of financial 
instruments included both the maintenance of the securities account and the cash 
account, if this was an ancillary account, i.e. with movements linked exclusively to 
the securities account.

However, if not all the movements in the cash account are related to the securities 
account and the account is used for purposes other than supporting the investments 
in securities, the aforementioned exemption would not apply and therefore the en-
tity could charge maintenance fees for the cash account in question. Consequently, 
as indicated above, the Bank of Spain would be the competent body for assessing 
the correction of the fee charged and, in particular, whether or not that exemption 
would be applicable for the other use.

To close these types of ancillary cash accounts, the securities account must be closed 
first as its sole purpose is to process the charges and fees corresponding to the secu-
rities deposited in the securities account, and thus the closure of this account is 
linked to the transfer or sale of the financial instruments deposited therein.

In this regard, the cash account, whether it is considered part of a bundled package 
or as a component product – as defined in the ESMA Guidelines of 11 July 2016 
(ESMA/2016/574)118 – remains an ancillary account and implies an additional cost 
for the client as an unwanted good or unsolicited service, therefore applying the 
aforementioned fee exemption criterion.

In complaints R/17/2022 and R/369/2022, the list of movements in the cash account 
reflected charges for items not related to holding the securities, which prevented it 
from being considered that in the settlement period the account met the require-
ments to be considered an instrumental associated account and, therefore, exempt 
from maintenance fees.

In cases R/655/2021, R/681/2021, R/791/2021, R/112/2022, R/149/2022 and 
R/236/2022, the entities acted incorrectly when applying maintenance fees in a cash 
account when its sole function was to serve as support for a securities account, and 

117 Rule Four, section 2 b), of CNMV Circular 7/2011, of 12 December, on fee schedules and the content of 
standard contracts. “The maintenance of the securities account as well as the ancillary cash account will 
be included when it is linked exclusively to the securities account”, which remains in force.

118 Statement of 13 September 2016, “CNMV to adopt ESMA Guidelines on cross-selling practices”.
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therefore had a merely instrumental nature. Additionally, in R/681/2021 the entity 
acted incorrectly by executing at its discretion and without the client’s consent a 
redemption order on shares of a CIS in order to cover the overdraft generated in the 
associated account by the charging of maintenance fees that the entity was not em-
powered to charge. In complaints R/112/2022 and R/149/2022, the entities returned 
the fees charged and attached supporting documents to that effect; and the rest of 
the complaints correspond to an entity that neither accepts this criterion maintained 
by the Complaints Service nor rectifies the situation of the complainant.

The above criterion would also be applicable to the case of opening cash accounts in 
the subscription of investment funds, since, although their opening may facilitate the 
management of CIS subscriptions and redemptions, the regulations119 allow both 
subscriptions and redemptions (transfer, registered cheque or cash delivery) to be 
made without the need to have an instrumental account, so its opening would 
be optional and not mandatory and would be required by the entities to accommo-
date the management of these assets to their internal systems. In R/29/2022, the 
entity acted incorrectly, by applying maintenance fees to a cash account when its 
only function was to support the movements of investment funds, for which reason 
it had consequently, a merely instrumental character. However, after the issue of the 
report by this Complaints Service, the entity communicated that it had issued 
instructions for the fees to be reversed.

This criterion would also be applied to the requirement to open a current account as 
an account associated with the contracting of a structured product, in which all the 
corresponding credits and debits are made by virtue of said product. In R/695/2021, 
the entity acted correctly, since it returned to the complainant all the fees charged 
for the account in dollars linked to the product structured in dollars.

		Fees	for	custody	and	administration	of	non-performing	securities	and	those	

delisted	or	suspended	from	trading	for	an	extended	period	of	time

Sometimes complaints arise as a result of entities charging custody and administra-
tion fees for securities after they have been delisted.

In these cases, even if the securities are delisted, they must remain deposited in 
an account opened with an authorised financial institution under a securities de-
posit and administration contract until the company has been wound down (un-
less the securities are transformed into physical certificates, which requires a spe-
cific procedure). However, when this occurs, the Complaints Service considers 
that it is good practice for the depository of the delisted securities to choose not 
to charge custody fees for the securities when such securities are not only delisted 
(with no liquidity), but also unproductive, particularly those cases in which no 
procedure is applicable for the client to delist the shares from his or her securities 
account.

This situation affected securities issued by companies in liquidation and delisted, 
such as the subordinated financial contributions of Fagor, Sociedad Cooperativa and 
the shares of La Seda de Barcelona, S.A., Fergo Aisa, S.A. and Codere, S.A.

119 Article 133 of Royal Decree 1082/2012, of 13 July, approving the implementing regulations for Law 
35/2003 of 4 November, on Collective Investment Schemes.
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In R/178/2022, the entity acted correctly by proving that it had returned the custody 
fees for subordinated financial contributions issued by Fagor, Sociedad Cooperativa. 
In R/187/2022, the action of the entity was also correct, since the exclusion of Co-
dere, S.A. occurred after the period for which the last semi-annual custody and ad-
ministration fees were charged and, nevertheless, the entity reversed the fees ap-
plied and gave instructions for fees no to be charged in future for the custody and 
administration service with respect to these excluded securities.

The entities had not carried out a good practice, having charged fees for the admin-
istration and custody of the shares of La Seda de Barcelona, S.A. and Fergo Aisa, S.A. 
in R/160/2022, and for some shares of La Seda de Barcelona, S.A. in R/306/2022. 
However, in both cases, the entity reversed the fees charged in the last five years and 
stated that it no longer charged fees nor would it do so in the future as long as the 
situation persisted.

Delisted foreign securities are subject to the regulations of their country of origin. 
For this reason, given that the supervisory powers of the CNMV are limited exclu-
sively to the Spanish securities markets, and although its criterion for charging fees 
is the same as that described above for Spanish securities, the Complaints Service 
considers it to be good practice when the client wishes to renounce foreign securi-
ties, for the entities that hold them in custody to do everything in their power to 
inform the client of whether or not there are any procedures available for delisting 
this type of share in the accounting records of the source country.

In the case of non-performing securities that are suspended from trading for long 
periods of time, this Service considers it a good practice for entities not to charge 
custody fees, since a prolonged suspension produces an effect similar to exclusion 
on the owner of the securities. The foregoing occurred with the shares or other secu-
rities giving the right to subscription, acquisition or sale of shares of Abengoa, S.A. 
(in liquidation), which were suspended from trading from 14 July 2020 until their 
delisting from 26 September 2022.

In R/253/2022, the entity acted correctly, since it proved that it had returned the 
custody fees for the shares and warrants of Abengoa, S.A. since they ceased to be 
quoted and promised not to charge such fees while the situation persisted.

In cases R/50/2022 and R/135/2022, the entities acted incorrectly by charging the 
complainant administration and custody fees for such warrants of Abengoa, S.A. 
since 14 July 2020. However, in R/50/2022, after the issue of the report from this 
Complaints Service, the entity communicated that it had returned the fees charged 
for these securities and that they would not be charged in said situation of pro-
longed suspension.

Finally, it is worth mentioning the case of the cuotas	participativas (shares in all but 
name) issued by the Caja de Ahorros del Mediterráneo (CAM), with respect to which 
the CNMV agreed to suspend trading on 9 December 2011, and the special founda-
tion into which the CAM was transformed reported on 31 March 2014 that it would 
carry out the appropriate procedures for the formal amortisation of the cuotas and, 
consequently, their delisting.

In R/684/2021, it was proven that for the period between 1 January 2020 and 17 
November 2021, the complainant was charged three semi-annual charges for admin-
istration and custody of these instruments. Months after each of these charges was 
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challenged, the entity reversed them, together with other expenses related to the 
maintenance of the current account.

On 18 November 2021, the entity again charged an amount for the recovery of un-
paid fees. The entity stated that said charge had been due to a specific error, provid-
ed an image of an extract related to its return on 16 December 2021 and pointed out 
that the associated current account had been exempt from maintenance and ad-
ministration fees since 15 September 2021, as long as its purpose was exclusively 
the management of the securities contract in which the CAM instruments were 
deposited.

Based on all of the above, the Complaints Service considered that, even if the en-
tity, in order to apply the indicated good practice, had returned the fees charged 
and had promised not to apply any more fees, it should have implemented a mech-
anism that prevented the automatic application of these fees, without the need for 
the customer to file a complaint for their refund each time a new charge was 
made. Consequently, the entity did not act correctly because it did not implement 
the appropriate filters to prevent the periodic collection of fees already exempted 
and, in this way, avoid the recurrent need to present complaints for the reversal of 
the amounts charged.

3.7 Wills

		Notification	of	death,	blocking	of	securities	accounts:	effects	on	accounts		

in	co-ownership

In general, after the death of a person, the opening of the succession process takes 
place, consisting of a series of stages and through which the deceased’s assets pass 
to the heirs.

In the event of the death of the holder of a securities account, the first thing that the 
heirs or legitimate interested parties must do is notify the financial institution, as 
soon as possible, of his death.

The reliable way to communicate the death of the owner is by presenting his or her 
death certificate in the entity.

From that moment on, the securities accounts will be blocked, and not only the ac-
counts in which the deceased appears as the sole owner, but also those that he main-
tains in co-ownership with another or others.

This implies that, from the moment the entity becomes aware of the death, the 
co-owner of the deceased’s account or the person authorised therein may not make 
acts of disposition of the securities.

However, if the heirs or interested parties do not report the death, the entities will 
not be responsible for the dispositions made by the authorised person(s) or co-owners 
of the securities accounts with a joint or several disposition system.

For this reason, and in order to prevent unwanted access to the financial instru-
ments owned by a deceased person, it is important that the entity providing invest-
ment services be promptly informed of the event.
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In R/658/2021, the complainant complained that he was not allowed to reimburse 
the shares of the funds owned by the deceased or carry out the change of ownership 
of these, divided equally between him and his sister.

The deceased – mother of the complainant – had died having made a will leaving 
her estate to her three children in equal parts and, in the absence of these, to the 
descendant children they left behind and, in case of not leaving them, the share of 
the remaining heirs would increase in the legally established formula.

Since one of the heirs had predeceased the deceased, the entity explained to the 
heirs that, in order to resolve the estate of the deceased, they had to prove that her 
predeceased son had died without descendants, and to that end they must present a 
copy of the libro	de	familia of the predeceased brother.

The complainant, however, considered that the entity could not deny him a proce-
dure to which he was entitled, namely the reimbursement of the fund’s shares or the 
change of ownership thereof. In addition, he assured that he did not have the libro	
de	familia of the deceased brother and, therefore, the entity’s request was impossi-
ble to comply with.

However, the Complaints Service considered that in order to proceed with the dis-
tribution of the deceased’s assets, the first thing that had to be determined was who 
the heirs were. And for this, it was essential to prove that the brother had died with-
out issue.

Therefore, it was concluded that until it was proven that the brother had died with-
out issue, the distribution of the shares of the fund would remain on hold and the 
securities accounts of the deceased would be blocked.

In R/392/2022, the complainant was dissatisfied with the refusal of the entity to 
deregister its client in a securities account and a cash account associated with it that 
she maintained in co-ownership – in a joint and several regime – with her deceased 
brother.

In this file, the complainant, relying on the fact that the entity did not know that her 
brother had died, placed an order to sell half of the shares deposited in the securities 
account.

In this way she allocated 50% of the shares deposited in the securities account to 
herself without the intervention or consent of the heirs of her deceased brother.

Although the Complaints Service considered that the circumstances in which 
the sale of the shares had occurred released the entity from any responsibility for 
said sale, the truth is that this spurious act harmed the heirs of the other co-owner 
for two reasons: first, because they were not allowed to participate in the distribu-
tion of the shares that could belong to the brother in a greater percentage than to the 
complainant and, second, because the complainant, after the sale of the shares, con-
tinued to appear as co-owner of the account and as such to hold a right to obtain part 
of the shares that were still deposited in it.

In this regard, assuming that at least the shares remaining in the account corre-
sponded to the heirs of the deceased brother and in order to protect their rights, 
the Complaints Service considered, contrary to the criterion maintained until 
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then, that it would be ideal if, in this case, the surviving co-owner of the securities 
account were to be deregistered, the account thus remaining the exclusive owner-
ship of the deceased co-owner, as the only way to preserve the hereditary rights of 
their heirs to the shares, without prejudice to their possibly initiating such action 
as they saw fit against the complainant if they considered that the deceased was 
entitled to an amount greater than 50% of the shares deposited in the securities 
account.

However, this way of proceeding was not possible, since, according to the entity, 
it was necessary to change the ownership of the shares in the registry of the Iber-
clear securities depository – where the remaining shares were in the name of both 
siblings – for which it was a requirement that the heirs of the co-owner give their 
consent.

Therefore, after the entity learned of the death of the co-owner of the securities and 
cash account, these had to be blocked until his heirs resolved the estate.

Consequently, it was considered that the entity had acted correctly by refusing to 
derecognise the surviving co-owner from the securities and cash account associated 
with it until the inheritance of the other co-owner was processed and it was deter-
mined how to award the remaining shares in the securities account.

When a portfolio management contract is found instead of a securities account, it is 
common for there to be clauses in the contract itself that establish how the entity 
will act in the event of the death of one of its owners. However, for these clauses to 
be activated, it is necessary for the heirs or persons with a legitimate interest to no-
tify the financial institution that the contract holder has died. Otherwise, the invest-
ment decisions in the scope of the provision of the portfolio management service 
carried out by the entity will be valid and effective.

In this regard, in R/481/2022, in accordance with the conditions established in the 
portfolio management contract, the entity had to refrain from carrying out manage-
ment transactions under said contract once it became aware of the death of its own-
er, beyond liquidating pending transactions.

In this case, it was proven that on 4 June 2021 the entity learned that the holder of 
the portfolio management contract had died on 6 April 2021. Consequently, in the 
period between the death of the contract holder and the entity being informed of 
this fact, it could continue to carry out management transactions, as was the case. 
This caused the position of the deceased in the entity to have varied from the date 
of death – to which the certificate of positions of the deceased must be referenced 
– and the date on which the distribution and adjudication of the assets of this person 
was made. However, the Complaints Service, for the reason stated, considered that 
the entity had acted correctly.

	Information	on	the	deceased	person’s	estate:	steps	to	follow

ü	Certificate	of	the	deceased	person’s	positions

Once the entity providing investment services is notified in a reliable manner that 
the holder of the securities account has died, the heirs or legitimate interested 
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parties may request, subject to prior accreditation of their status,120 the certificate of 
positions of the deceased.

In this regard, the entity must issue a document certifying the securities and cash 
accounts available to the deceased on the date of his death.

In relation to securities accounts, the certificate will identify the number of account 
holders, the financial instruments deposited, the number of securities and their val-
uation at the date of death.

However, if the applicant for such information does not prove his status as heir or 
legitimate interested party, the financial institution may refuse to provide the infor-
mation.

In R/495/2022, the complainant expressed his disagreement with the entity’s refusal 
to issue position certificates for an investment fund account owned by his deceased 
parents.

In this case, the complainant did not report the death of the fund holders until 16 
March 2021, despite the fact that they had died on 9 March 1983 and 28 January 
2020 respectively.

Moreover, the entity was equally unaware of the death of the complainant’s brother, 
joint heir to the parents’ estate.

The entity understood that the request for the issue of the position certificate was 
untimely because the death took place on 9 March 1983 and the issue of the certifi-
cate was requested in March 2021.

However, this Complaints Service considered that the request for the position certif-
icate cannot be considered untimely to the extent that it is a necessary document for 
the heirs to carry out the testamentary procedures and, ultimately, proceed to the 
change of ownership of the securities.

In this regard, failure to notify the entity of the death at the time it occurs results in 
events such as the one that occurred in this case.

However, since the complainant was the sole heir, the entity suggested that he go to 
its office to open a funds account with the respondent entity and process the change 
of ownership.

ü	Dissolution	of	community	property	mortis causa

Community property is the matrimonial regime in which the profits obtained dur-
ing the marriage are common to the spouses.

Therefore, once the marriage has been dissolved as a result of death, the community 
property will be liquidated in accordance with Article 1396 of the Civil Code: “Once 

120 To prove their status as heir, the parties must provide a death certificate, a certificate of the General 
Registry of Last Wills and Testaments and an authorised copy of the last will and testament of the de-
ceased. In the event that the deceased has not left a will, a notarised declaration of heirs intestate must 
be provided.
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the community property has been dissolved it will be liquidated, starting with an 
inventory of the corresponding assets and liabilities”.

However, between the dissolution and the liquidation of the community property, 
its assets and liabilities form part of the assets (post joint ownership) that are admin-
istered by the surviving spouse and heirs in accordance with Articles 392 et seq. of 
the Civil Code.

For the liquidation of the post-community property, the surviving spouse and the 
heirs must agree and distribute the assets and liabilities of the community property. 
After its liquidation, half of the patrimonial value of the community property will 
become the exclusive property of the surviving spouse and the other half will go to 
the remaining estate of the deceased.

The liquidation of the community property mortis	causa must be granted by mutual 
agreement by the surviving spouse and the rest of the heirs and can be formalised 
in either a public or a private document.

As a step prior to changing the ownership of the financial instruments acquired in 
fee simple due to the liquidation of community property, it is necessary for the sur-
viving spouse to have an individually owned securities account open, either in the 
same entity or in another, for the adjudicated securities to be deposited in it.

In other words, in no case is it possible, as claimed by the complainant of R/175/2022, 
for the securities to be kept in the same securities account shared by both spouses, 
simply eliminating the deceased owner.

In complaint R/54/2022, the complainant submitted to the entity a document signed 
by all the heirs and by the surviving spouse called “Request for extinction of undi-
vided ownership of the shares of an investment fund account at the request of the 
heirs of the deceased unitholder” in relation to units of a fund.

However, the entity did not process it, since it did not clearly indicate the calculation 
basis on which the percentages assigned to the heirs and the co-owner of the ac-
count should be applied.

Indeed, as the document was drafted, it raised doubts as to whether the calculation 
basis was on 50% of the shares of the fund, that is, on the shares assigned to the 
remaining estate of the deceased after the liquidation of the community property, or 
on 100%.

In this case, the Complaints Service considered it correct that, given the ambiguity 
of the distribution document provided, the entity requested new instructions in or-
der to proceed with an appropriate distribution of the fund’s shares.

Moreover, in this case it was verified that, later, two of the heirs presented a docu-
ment to the entity showing their disagreement with the distribution of a cash ac-
count that was part of the assets assigned to the inheritance.

Consequently, it was concluded that the heirs should resolve their disagreements 
and present a single common position to the entity, sending clear and precise in-
structions on how to proceed with the distribution of the inheritance as a whole and, 
in particular, on how to distribute the shares of the investment fund.
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Finally, and regarding the liquidation of the community property mortis	causa, two 
clarifications should be made:

i)  Although 50% of the patrimony of the community property must become the 
exclusive property of the surviving spouse and the other 50% must become 
part of the estate of the deceased, this does not mean that 50% of each asset 
making up the marital patrimony is assigned to each, but that the survivor and 
the deceased must each be assigned assets whose value amounts to 50% of the 
whole. This means that the transferable securities deposited in financial insti-
tutions do not always have to be shared 50% between the surviving spouse and 
the deceased; the holdings of one or the other may be increased by 100% of 
some or all of these assets or in a percentage other than 50%. The assets that 
are part of either estate, that of the surviving spouse and that of the deceased, 
must be determined by mutual agreement between the surviving spouse and 
the heirs.

ii)  Once the community property is liquidated, the widowed spouse can take pos-
session of the corresponding part of said liquidation, without having to wait 
for the estate of the deceased spouse to be resolved. To do this, as previously 
indicated, he or she must have the corresponding accounts open to acquire his 
or her part of the community property individually.

	Accounts	under	co-ownership:	inherited	pro	indiviso

When opening a securities account, a securities account opening contract is signed 
in which ownership is established, and the securities that are acquired in that ac-
count will be registered in the accounting records in the name of the same owners 
that appear in the securities account.

From the moment a security is deposited in a securities account in co-ownership, de	
facto, a community of property, condominium or undivided property arises in 
which the co-ownership is not related to a percentage, but is an abstract share of the 
totality of the property.

In the cases of jointly owned securities accounts, even when shared ownership is 
presumed, the fact that some financial instruments are in the name of various own-
ers does not necessarily mean that their proprietary ownership corresponds to all of 
them in equal parts, but only that the ownership of the account in which these secu-
rities are deposited, with all its attached powers, corresponded to all of them until 
the moment of death, either jointly or jointly and severally, as agreed in the account 
opening contract.

In this regard, ownership or proprietary ownership of said securities will be deter-
mined by the internal relations between the different co-owners and, more specifi-
cally, by the original ownership of the funds with which said financial instruments 
have been acquired. although this issue must be proven according to law.

In short, even if there is a presumption, in the case of co-ownership, regarding own-
ership shared equally between the different co-owners of an account, said presump-
tion admits proof to the contrary.

In those cases in which a co-owner of a securities account dies, it is necessary to 
determine what is the percentage of ownership that corresponds to the latter with 
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respect to the financial instrument deposited in the account, and this must be deter-
mined by means of an agreement reached between the surviving co-owners and the 
heirs of the deceased.

For this reason, it is advisable that, prior to determining the relict estate of the de-
ceased, the heirs of the deceased agree with the co-owner or co-owners of the securi-
ties account, in a public or private document, on the percentages of ownership that 
correspond to each. That is, it is recommendable that before assigning the percent-
age of property that corresponds to the remaining estate of the deceased, to avoid 
future problems with the other co-owners, the common property be divided and the 
pre-existing joint ownership extinguished (R/788 /2021).

However, it is common for the heirs of the co-owner to presume that the same per-
centage of ownership corresponds to the percentage of participation in the joint 
account and they usually include the valuation of said percentage in the relict estate 
of the deceased.

Subsequently, once the probate has been processed, when the heirs to whom the 
assets that were in the shared account have corresponded go to the financial institu-
tion to regularise their inheritance, they find that said assets are deposited in a secu-
rities account in pro indiviso and the entities refuse to allocate them, arguing that it 
is necessary for all the co-holders of the securities account to first give their consent 
to the distribution. In short, it is necessary to break the undivided property prior to 
allocation.

Therefore, in order to individually award the percentage of the inherited value when 
it is deposited in a jointly owned securities account, it is necessary that, in advance, 
all the co-owners agree to the division of the common property and the extinction of 
the undivided property. To do this, a document, public or private, must be presented 
to the entity, awarding each co-owner the corresponding number of securities of the 
financial instrument deposited in the account (R/488/2022).

However, Article 400 of the Civil Code stipulates: “No co-owner shall be required to 
remain in the community. Each of them may request at any time that the communi-
ty be divided”. That is to say, in those cases in which there is no agreement to divide 
the community and extinguish the undivided property, any of the co-owners may 
request a judicial procedure for the division of the community property.

	Heir’s	right	to	information

Once the heirs or interested parties have proved their status as such to the entity, 
they can exercise their right to request information on the accounts and financial 
instruments of the deceased.

However, some entities have doubts as to whether the person seeking to access the 
inheritance as heir has the right to obtain information or documentation from a se-
curities account if the co-holder objects.

It is obvious that heirs have the right to obtain information on the balances held by 
the deceased in the financial institutions on the date of death, this information be-
ing essential to establish the relict estate, pay the corresponding taxes and proceed 
with the distribution of the estate.
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On the other hand, it is a unanimous jurisprudential and doctrinal principal that the 
acquisition by the heirs of the rights and obligations that correspond to the deceased 
does not occur at the time of death, but is postponed to the time of acceptance of the 
inheritance, from which moment the heirs are subrogated in the position of the de-
ceased, in this case from the moment of death.

Consequently, the Complaints Service considers that, as long as the inheritance is 
not accepted, the heirs of the deceased may not request documentation or informa-
tion on transactions or movements in the securities account produced prior to the 
death of the deceased.

Therefore, in the event that the deceased’s securities account was jointly owned, the 
surviving co-owner may oppose the delivery to the heirs of documentation relating 
to movements that occurred prior to the death of the co-owner.

This is so because it is possible that the heirs will never accept the inheritance and, 
consequently, will never subrogate themselves in the position of the deceased, this 
criterion being applicable to both individual and shared ownership accounts.

In summary, for the succession to have the effects established in Article 661 of the 
Civil Code: “The heirs succeed the deceased pursuant to the sole fact of his death in 
all rights and obligations”, it is necessary that the prospective heir accepts the inher-
itance.

Therefore at the moment when the prospective heir accepts the inheritance, he or 
she is placed in the same legal position previously held by the deceased in respect of 
all assets and debts, with effect from the date of death. Therefore, from that mo-
ment, neither the surviving co-holder of the securities account nor the financial in-
stitution can object to the delivery of the documentation, since the heir assumes the 
same position as the deceased by replacing him as co-holder of the securities ac-
count.

Consequently, upon acceptance, the heirs have the right to receive documentation 
on the transactions carried out prior to the death.

However, it is necessary to qualify this. All the heirs of the deceased would be sub-
rogated in his position if the inheritance has been accepted and not distributed. In 
the event that the inheritance has been adjudicated, only those heirs to whom the 
asset or assets deposited therein have corresponded may occupy the position of 
the deceased in the securities account and only with respect to the assets(s) awarded 
to them.

In short, only the person who is awarded what is deposited in the securities account 
may request information on the movements or transactions prior to death that refer 
to that asset, and the rest of the heirs may not request said information except, as 
has been indicated, in the event that the inheritance has been accepted and not 
awarded, in which case, any of the heirs may request it.

In any case it should be noted that the right to obtain this documentation is limited, 
in principle, to the time period that entities are legally required to keep it. However, 
if the requests for information are manifestly disproportionate, unjustified or gener-
ic, or there are special circumstances that so advise, the entity could refuse to pro-
vide such information.
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In this regard, the intended objective of informing the heirs cannot be confused 
with their attempt to present, after the event, a kind of retroactive amendment to 
the entire relationship between the financial institution and the deceased through-
out a very long period, requiring the entity to once again offer explanations about 
the transactions carried out by it.

In this respect it should be noted that entities have the obligation to keep a record 
of all supporting documents on securities orders for a minimum of five years. This 
retention period is equally applicable to appropriateness and suitability assess-
ments. Lastly, in the case of contracts, the duty of retention extends for the duration 
of the contractual relationship and up to five years after it ends.

In R/340/2022 it was concluded that the respondent entity had committed a mal-
practice by not having delivered the accession contract of an investment fund sub-
scribed by the deceased following the request made by her heir. However, in 
R/672/2021 and R/394/2022 it was concluded that the entity was not obliged to keep 
in its records the documentation requested by the heirs, given the period of time 
elapsed from the moment to which the request referred and its formulation.

Sometimes, despite the fact that a long period of time has elapsed, the entities locate 
the requested documentation, which the Complaints Service values highly 
(R/404/2022 and R/86/2022).

	Partition	and	awarding	of	the	inheritance	and	payment	of	inheritance	tax

Partition is an agreement that puts an end to the community of heirs and allows the 
deceased’s assets and rights to be distributed among the heirs in proportion to 
the share corresponding to each of them according to the type of inheritance.

The agreement for partition of the inheritance and allocation of the assets can be 
drawn up in a public deed or in private partition document signed by all the heirs.

The criterion followed by the Complaints Service is that financial institutions must 
allocate the deceased’s assets in accordance with the provisions made by the heirs in 
the public deed or private allocation document.

However, in the event that the partition is made in a private document, the financial 
institution will require one more procedure, since the heirs must go to their offices 
to proceed to the recognition of their signatures. This procedure will not be required 
in the event that the adjudication and division of the inheritance is carried out in 
public deed, since in this case the notary authenticates the signatures of the heirs 
and legatees.

It should be noted that if the distribution of assets between the heirs is performed 
using amounts resulting from dividing the value of a series of financial assets on a 
given date by the number of heirs, no specific assets are being awarded only a share 
or a percentage. In short, a distribution by amounts requires that the heirs, at the 
time of carrying out their effective adjudication by the financial institution, confirm 
the amounts or – even better – the number of securities that must be assigned to 
each heir – it must be taken into account that financial instruments change their 
value continuously, and therefore.
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In the event that the adjudication is carried out jointly, an ordinary community 
(joint ownership) will be constituted by quotas in accordance with the provisions of 
article 392 of the Civil Code: “Community exists when ownership of a thing or a 
right belongs pro indiviso to several persons. In the absence of a contract or special 
regulations, community will be governed by the requirements of this title”.

However, the unanimous agreement of the heirs (now members of the community 
of heirs) is sufficient to end the situation of ordinary community or joint ownership 
and award the financial instruments in specific parts for each one. In this regard, it 
must be taken into account that there are divisible financial instruments, such as 
investment fund shares, and others, such as shares, which may be indivisible, de-
pending on the number of shares to be distributed and the number of heirs acquir-
ing them (R/24/2022 and R/488/2022).

In those cases in which, for some reason, the values cannot be awarded as deter-
mined in the document provided to the entity, or there may be reasonable doubts as 
to how to assign the reported distribution percentage to each of the assets subject to 
inheritance, the entities must, prior to the change in the ownership of the securities, 
ask all the heirs for new instructions on how to undertake said distribution, and 
must not adopt decisions in this regard that have not been previously ratified by 
them (R/182 /2022, R/204/2022 and R/533/2022).

Finally, it is necessary to remember that it is an essential requirement to justify to 
the financial institution the payment of the inheritance and donation tax prior 
to carrying out the distribution of the assets deposited in it. Otherwise, financial 
institutions may oppose continuing with the probate processing, since they have 
subsidiary responsibility for the payment of the tax.

In R/261/2022, the complainant complained about the entity’s actions because it al-
legedly distributed the shares of an investment fund without being empowered to 
do so and prior to the granting of the inheritance award deed.

In view of the documentation in the file, it was proven that the entity cancelled a 
portfolio management contract owned by the deceased and, instead of transferring 
the shares of the CISs that made up the managed portfolio to a bridge fund in the 
name of the deceased, what it did was to award the same number of shares of 
the bridging or pivot fund to each of the heirs individually.

The entity made this decision based on the will and the inheritance and gift tax re-
turns (form 650) that the heirs had presented to the entity. However, with the pres-
entation of said documents to the entity, the heirs only intended to request that the 
tax settlement procedure be initiated in accordance with the provisions of the tax 
regulations for that purpose, that is, to sell assets from the deceased’s account. until 
reaching a sufficient balance to settle the inheritance tax.

Consequently, it was considered that the entity had exceeded its remit, since, in-
stead of proceeding as established by the tax legislation for that purpose, it awarded 
the balance of the portfolio managed in equal parts without, at that time, having a 
private or public award document granted by all the heirs.

In this regard, it should be clarified that the fact that the will established an equal 
distribution among the five heirs does not mean that the heirs are obliged to distrib-
ute each of the assets that make up the inheritance in equal percentages.
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Consequently, the Complaints Service concluded that the entity had committed bad 
practice.

		Analysis	of	the	documentation	and	change	of	ownership:	opening	of	securities	

accounts	or	investment	funds

Once the heirs have submitted the necessary documentation to gain access to the 
securities deposited in the deceased’s securities accounts, investment firms must 
spend some time verifying that the documentation provided is valid and sufficient.

If the documentation submitted is correct, the entities shall carry out the last re-
maining procedure to allow the heirs exercise all the rights related to ownership of 
the securities acquired in accordance with the provisions of the partition record, i.e., the 
change of ownership.

Otherwise, the entity must ask the heirs to correct the documentation presented as 
rapidly as possible, indicating the reasons why it considers that the documentation 
is not sufficient or does not comply with the law.

The entity must be able to prove that it has informed the heirs clearly and without 
delay about the documents or issues that have to be completed or rectified (if possi-
ble, listing them in detail) to be able to conclude the execution of the will and carry 
out the change of ownership of the securities or units in the investment funds.

However, it must be taken into account that in order to carry out the change of own-
ership of securities acquired through inheritance, the beneficiaries must open a se-
curities account, as well as an associated cash account, in the same financial institu-
tion in which the securities held by the deceased are deposited, or in a different one. 
The only requirement for this account is that the holder must be the same as the 
person to whom the securities are allocated. In other words, the ownership of 
the account must be shared, where the inheritance remains pro indiviso, and indi-
vidual (one in the name of each heir) when the financial instruments are distributed.

If the holder of the target account is not the same as the person to whom the securi-
ties are allocated, the entity would be acting correctly by refusing to transfer the 
securities.

However, if the assets acquired mortis	causa are units of investment funds, the heirs 
are not obliged to open a securities account with the entity, since these types of fi-
nancial instruments are not usually deposited at the banking institution. Nor is it 
mandatory to open a current account associated with the fund.

However, a securities account (and an associated cash account) would be necessary 
if the acquired assets are shares of an investment company (another type of CIS) 
and not investment fund units.

Although it is not obligatory (as indicated above) to open a securities account in or-
der to access units of an investment fund, in their banking transactions most enti-
ties use membership contracts or investment fund contracts to manage this type of 
asset, as well as cash accounts associated with these contracts through which to 
credit or debit any cash movements linked to the investment fund; a practice that is 
considered correct. In these cases, it is the entity’s responsibility to provide the heir 
with clear and precise information about the procedures to be followed to achieve 
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the intended purpose, in this case, changing the ownership of shares in an acquisi-
tion mortis	causa (R/71/2022 y R/256/2022).

In any case, if as indicated entities ask the heirs to open a current account, securities 
account or any other account associated with the investment fund, provided that 
they are linked exclusively to the transactions of said fund, the Complaints Service’s 
criterion is that the entity should not charge any maintenance fees.

Finally, it is necessary to highlight that the change of ownership of the shares and 
investment funds does not have to be executed simultaneously by all the heirs. Once 
the respondent entity has issued the testamentary report, the heirs can open the se-
curities accounts at different times and the entity must proceed to change their 
ownership successively, that is, as each of them comply with this procedure 
(R/754/2021).

ü		Change	of	ownership	as	part	of	a	will	and	transfer	of	shares	in	the	same	act,	
without	having	to	open	a	securities	account	with	the	entity

In the event that the assets awarded by inheritance are shares, bonds, etc., it is pos-
sible to deposit them in a securities account opened in a financial institution other 
than the one making the award. To this end, the person to whom the securities are 
allocated may file a change of ownership order and a transfer of the securities in the 
entity where the securities remain deposited in the name of the deceased, which will 
be executed simultaneously.

The entity’s requirement in these cases is that the heir provide a certificate of own-
ership of the securities account of the third entity to which he or she wishes to 
transfer the shares in order to verify the identity of the inheritor and the owner of 
the target account.

In the case of investment fund shares acquired mortis	causa, they are usually kept 
in the same entity, since, unlike what happens with other types of securities, said 
shares can only be transferred to another entity that markets the same fund, which 
is not always the case. In short, in this case we would be facing a change of market-
er, which requires that both entities – origin (where the deceased has the account) 
and destination (where the heir wants to receive them) – market the fund being ac-
quired mortis	causa.

In the event that the inherited securities are investment fund units, it would not be 
possible to carry out the change of ownership and transfer simultaneously if the 
investment fund is not being distributed by the target entity to which the securities 
are to be transferred.

However, if the intent is to transfer units of an investment fund to a different fund, 
it is essential that prior to the transfer, the ownership of the units is changed at 
source and to do this the heir must open a fund account at the entity, although this 
may be closed once the transfer has been made.

In R/649/2021, the complainant requested in the same act the change of ownership 
and the transfer of the shares of a portfolio of shares acquired mortis	causa.

Although the order referring to the Spanish shares was executed in accordance with 
the instructions of the complainant, the same was not the case with some shares of 
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Bayer, AG. Regarding these shares, the entity informed the complainant of the need 
to open a securities account in the source entity for operational reasons, committing to 
transfer the securities free of charge and not charge fees for opening the accounts.

In the event that operational difficulties arise in simultaneously carrying out the 
change of ownership and the transfer of the shares to a third entity, investment 
service companies should not charge any additional cost to that which would be 
implied in carrying out the transaction. in the same act.

Consequently, although for operational reasons it was not possible to apply the cri-
teria maintained by the Complaints Service, given that the entity undertook not to 
charge fees to the complainant for the transfer of the shares and the opening of the 
account, it was considered that it had acted correctly.

	Deadlines

The regulations governing the rules of conduct of the securities markets do not stip-
ulate any deadlines for the execution by investment firms of change of ownership 
in acquisitions mortis	causa.

On this issue, the criterion reiterated by the CNMV Complaints Service is that enti-
ties must promptly change the ownership of securities subject to an inheritance 
process. It has been stated on multiple occasions that a speedy execution of inher-
itance procedures is the result of diligent collaboration between the parties involved, 
namely the heir or heirs and other interested parties (usufructuaries, legatees, etc.) 
and the entity. The former must provide all relevant documentation to carry out 
these procedures and the entity must promptly carry out all the necessary steps to 
complete the process, once the required documentation is in its possession.

In 2022, complaints were resolved in which it was considered that the entity acted 
incorrectly, describing the time it spent on changing the ownership of investment 
fund units in an inheritance to be excessive.

Thus, in R/444/2022 it was proven that the securities account in which to deposit the 
inherited securities was opened in the entity on 7 April 2022 and the entity’s testa-
mentary report was accepted by the heirs on 19 April 2022. However, the change of 
ownership was not carried out until August 2022, without the entity justifying said 
delay. Consequently, it was considered that there had been an excessive delay in the 
change of ownership.

In R/326/2022, the complainant complained about the delay in the distribution of 
part of the shares acquired by inheritance.

However, in this case it was proven that, from the presentation of the documenta-
tion to process the inheritance to the change of ownership of most of the shares that 
corresponded to the complainant after the distribution of the inheritance, only six 
calendar days passed.

However, three types of shares (Iberdrola, Sacyr and Bankinter) were pending 
awarding, as their issuers were immersed in corporate transactions (capital increas-
es by Iberdrola and Sacyr, and spin off by Bankinter of Línea Directa Aseguradora), 
which prevented their distribution. Once the corporate transactions were complet-
ed, the respondent entity proceeded to change ownership of the shares, the 
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Complaints Service considering that the time elapsed had been reasonable consider-
ing the circumstances.

Notwithstanding the foregoing, it was considered that the entity had committed a 
malpractice because, for approximately a month, the entity did not respond to the 
complainant’s requests for information on the reasons for the non-distribution of 
said shares. In this regard, it was considered that the entity had not responded to the 
express requests for information from the complainant on the causes of the delay.

		Fees:	bank	fees	vs.	fees	for	change	of	ownership,	prior	information,	extension		

of	the	fee	for	change	of	ownership	to	the	co-owners	of	the	deceased,	abusiveness		

and	proportionality

In relation to fees for the processing of wills, it should be clarified that financial in-
stitutions usually charge two types of fees: a fee for processing the will and another 
fee for the change of ownership. The analysis of the fee for the probate processing, 
as it is purely banking, corresponds to the Department of Conduct of Entities of the 
Bank of Spain, while the fee for change of ownership of financial instruments is 
the responsibility of this Complaints Service.

However, if the entity charges its client a fee for the probate processing, the Com-
plaints Service considers that this must include the change of ownership, since this 
change is simply one of the phases of the processing, the last one to be exact. There-
fore, it would not be possible to charge both fees at the same time.

In any case, and with respect to the fee for change of ownership –which is the one 
that the Complaints Service is responsible for analysing –, the entities that provide 
investment services are free to set fees or expenses applicable to any service effec-
tively provided by them, with the sole obligation that they be communicated to cli-
ents prior to the provision of the service in question, as established by Article 50 of 
Commission Delegated Regulation (EU) 2017/565, of 25 April 2016, supplementing 
Directive 2014/65/EU of the European Parliament and of the Council as regards or-
ganisational requirements and operating conditions for investment firms and de-
fined terms for the purposes of that Directive.

During the 2022 financial year, the number of complaints has increased in which 
the complainants show their disagreement with the fees charged for the change of 
ownership of securities after the processing of a will.

The most common causes adduced in this type of complaint correspond to the lack 
of information, in advance, of the fee for the change of ownership; that the fee for 
change of ownership is also charged to the co-owners of the deceased’s account, or 
that the fee charged is excessive.

 – In relation to the lack of prior information, in all the complaints (except for 
complaints R/774/2021 and R/492/2022) it was proven that the entities in-
formed at least one of the heirs claiming to act on behalf of the fee that would 
apply for change of ownership.

  The way for entities to prove that they have provided information on the fee 
for change of ownership is to keep a duplicate of this communication signed 
by at least one of the heirs providing this heir indicates that he is acting on his 
own behalf and that of the other heirs (R/114/2022, R/379/2022 and R/391/2022).
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  In this regard, it must be taken into account that at the time the probate pro-
ceedings begin, the entity does not know which heir or heirs will be awarded 
the specific assets deposited therein and whether or not they are clients of the 
entity.

  In this regard, in the processing of probate, it is common practice, as indicat-
ed above, for one of the heirs to go to the entity to initiate the probate pro-
ceedings, said heir being the one who acts as the liaison between the entity 
and the rest.

  Consequently, the Complaints Service considers that entities act in accordance 
with good securities market practices when they provide documentary evi-
dence that, prior to executing the change of ownership of the securities, they 
inform said heir of the fee they will charge for the change of ownership of the 
securities deposited therein.

  In case R/6/2022, it was proven that the entity informed one of the heirs – the 
complainant’s sister – of the fee that it would charge for the change of owner-
ship. Subsequently, the complainant once again asked the entity, by email, for 
information on the fee applicable for the change of ownership and, in the re-
sponse, the entity informed him that it would not charge him anything for 
providing this type of service.

  In this case it was concluded that, although the entity was entitled to charge 
the fee for the change of ownership as one of the heirs had been informed of 
it, it had nonetheless committed a malpractice in providing the complainant 
with information that was contradictory to that provided to his sister.

 – In relation to the charging of the fee for change of ownership to the co-owners 
of the deceased’s account, the Complaints Service considers that entities are 
entitled to charge for this to the extent that a service is being provided.

  The reason for this is the following: when the securities accounts are jointly 
owned, the securities deposited in them are in the name of all the owners who 
share said account. Therefore, when one of these co-owners dies, the entity 
must take the necessary steps to proceed to modify the records and change the 
ownership of all the values deposited in the accounts, both those that will be 
acquired by the heirs of the deceased and those that remain in the name of the 
rest of the co-holders of the account (R/731/2021, R/776/2021 and R/275/2022).

  In R/643/2021, the securities account was in the name of two holders. After the 
death of one of them and once his inheritance was processed, the entity had to 
modify the records of all the securities deposited in the securities account, both 
those acquired by the deceased’s heiress and those that remained in the name 
of the surviving co-owner – now sole owner.

  In this case, the circumstance arose that the complainant was the co-owner of 
the account and the sole heir of the deceased co-owner, for which reason 50% 
of the shares were awarded as inheritance and the other 50% as co-holder of 
the account. In short, both in one and in the other the ownership had to be 
changed and registered as the exclusive ownership of the complainant, al-
though with different acquisition dates.
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  For this reason, in this case it was clarified that, for tax purposes, the shares 
that originated from joint ownership with the deceased would maintain the 
original acquisition date and 50% of the shares acquired by inheritance would 
have as date of acquisition the date of the deceased’s death.

  In short, since in these cases the entity is providing the service of a change of 
ownership of all the shares, it is entitled to charge a fee.

 – Finally, it is important to bear in mind that the change of ownership of shares 
after the death of the owner is a necessary and essential transaction to be able 
to complete the probate process with the depository entity, therefore, without 
prejudice to the freedom that entities have to set their rates, if the fee estab-
lished for the provision of this service were excessively high, this could consti-
tute a violation of consumers’ rights as recognised by the General Law for the 
Defence of Consumers and Users.121

  However, in the cases processed in the year 2022, the Complaints Service con-
sidered that the fees for the change of ownership charged after the provision 
of this service were fees that were within the margins normally applied by all 
the financial entities (R/27/2022 and R/568/2022).

  In any case, as the hypothetical abusive nature of the fee cannot be decreed by 
the Complaints Service, given that it is a matter that exceeds the administra-
tive powers entrusted to it, complainants are informed that, if they consider it 
opportune, they should go to the courts of justice so that they are the ones that 
rule on the alleged abusive nature of the fee applied.

Lastly, when a fee is charged only for the change of ownership after the will has 
been processed, the principle of proportionality must be taken into account. In 
other words, in cases where due to the number of securities for which ownership 
or their value, the minimum fee for type of services is applied, which in many 
cases is more or only slightly less than the value of the inherited securities, the 
Complaints Service considers that the application of the minimum fee would not 
adhere to the principle of proportionality that should exist between the amount 
charged to each heir and the service actually rendered, but would have a multipli-
er effect on the fee that would not be justified by the service provided by the enti-
ty (the actual and effective expense generated by the service is the same, regard-
less of the effective value of the securities subject to the change of ownership). 
(R/6/2022)

3.8 Operation of the Customer Service Department (CSD)

Before going to the Complaints Service, investors must prove that they have com-
plied with the complaint procedure before the Customer Service Department or the 
entity’s Customer Ombudsman. This preliminary procedure leads to a decision, al-
ways reasoned, containing clear conclusions as to the request raised in each griev-
ance or complaint, based on the contractual clauses, the applicable standards of 
transparency and client protection, and good practice and financial norms. In the 

121 Royal Legislative Decree 1/2007, of 16 November, approving the revised text of the General Law for the 
Defence of Consumers and Users.
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event that the decision departs from the criteria stated in previous similar cases, the 
reasons that justify it must be provided.122

In R/634/2021, the complainant gave successive orders to transfer his shares in or-
der to cancel the securities account and the cash account linked to it, but the orders 
were rejected due to insufficient funds in the associated account to attend fees gen-
erated by the transfer transaction. As can be seen from the emails produced, the 
destination entity was informed of the reason for the rejection of the transfer and in 
turn informed the complainant of why the transfer order had not been executed.

The complainant went to the CSD of the entity of origin on several occasions re-
questing the cancellation of the sight account, the return of the fees charged to his 
account and the transfer of his shares to a third entity. Having regard to the resolu-
tions of the CSD, the Complaints Service considered that they had not examined in 
depth what was the real reason that prevented the complainant from transferring 
his portfolio of shares to another entity. Instead of informing him that the reason 
preventing the transfer was the lack of balance to cover the fees that would be 
charged for that transaction, the resolutions were limited to referring the complain-
ant to his branch office for them to deal with the matter, indicating that they had 
given instructions for the shares to be transferred and repeatedly urging him to 
withdraw the balance that he had in the cash account, which was in clear contradic-
tion with the cause that prevented the transfer.

Additionally, the complainant complained that, when he received the allegations 
from the entity, he went to his branch to deposit the necessary amount in his ac-
count to pay the transfer fees and the entity charged him a maintenance fee equal to 
the amount paid in. In this regard, the complainant provided a resolution from the 
CSD of the entity that informed him that if he kept his account solely for the use of 
products (for example, paying loan or card bills, collecting dividends, etc.) and not 
using it for other purposes (such as making transfers or direct debiting receipts), it 
would not charge him the maintenance fee.

In relation to the above, the Complaints Service considered that the entity had com-
mitted a malpractice because it had not respected the commitment it had assumed 
with the complainant in the resolution of the complaint, in which he was informed 
that it would not charge a maintenance fee if the cash account was used as an instru-
ment to the securities account. This fact meant that the money that the client depos-
ited in his account destined to pay the transfer costs was applied to another purpose 
and, once again, he could not carry out the transfer of his shares. 

122 Article 15.2 of Order ECO/734/2004, of 11 March, on customer service departments and the Customer 
Ombudsman of financial institutions.
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The CNMV’s Investors Department responds to enquiries on matters of general 
interest relating to the rights of users of financial services and the legal routes for 
exercising such rights. These requests for advice and information are provided 
for in Article 2.3 of Order ECC/2502/2012, of 16 November, regulating the proce-
dure for filing complaints with the complaints services of the Bank of Spain, the 
CNMV and the Directorate-General of Insurance and Pension Funds. 

In addition to responding to the enquiries defined in the aforementioned Order, 
the CNMV also helps investors search for information on its website (www.
cnmv.es). This information is found in the official public records and in other docu-
ments released by the CNMV.

It also attends all kinds of writings, including opinions, complaints or any propos-
al from investors on matters that concern the CNMV.

4.1 Enquiry channels and volume

In 2022, 9,630 enquiries were dealt with, most of which were made by telephone 
(82.5%) and in which information available on the website was provided (www.
cnmv.es). By volume, the second most used channel was the electronic office form 
(15%) followed by submission through the general registry (2.4%).

As shown in table 20, the total number of enquiries dealt with in 2022 decreased 
by 7.6% compared with 2021. Investors preferred to use the electronic form to 
submit their queries (15%), so their submission by other means through the gen-
eral registry decreased. The average response time was 21 calendar days. This 
figure excludes enquiries received by telephone, which are answered on the same 
day.

It was found that numerous written submissions that were actually queries from 
professionals were filed with the CNMV using the wrong channel – that for submit-
ting enquiries from retail customers. Queries of a professional nature should be ad-
dressed to the CNMV department with competence on the matter, through the “Any 
document, request or communication to be addressed to the CNMV” procedure in 
the Open Area of the CNMV’s Electronic Office.

http://www.cnmv.es
http://www.cnmv.es
http://www.cnmv.es
http://www.cnmv.es
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Enquiries by channel of reception TABLE  20 

     2020      2021      2022 % change 22/21

No. % of total No. % of total No. % of total

Telephone 9,382 84.1 8,667 83.2 7,947 82.5 -8.3

Letter 399 3.6 314 3.0 235 2.4 -25.2

Form 1,369 12.3 1,440 13.8 1,448 15.0 0.6

Total 11,150 100.0 10,421 100.0 9,630 100.0 -7.6

Source: CNMV.

There are three channels available for submitting enquiries: by telephone, by 
post or through the electronic office (available at www.cnmv.es), where there is a 

section for submitting claims, complaints and enquiries and where identification is 

required by means of an electronic certificate or identity card or through a user 

name and password, which can be used for enquiries or complaints with the CNMV 

(electronic office of the CNMV). 

4.2 Subjects of enquiries

The written enquiries received through the electronic form or the general registry 

dealt with various issues, some being reiterated issues from previous years and oth-

ers specific to the 2022 financial year.

Written enquiries related to the losses experienced by investors due to disburse-

ments made through unregistered entities. It should be noted that these enquiries 

represented 25% of all written enquiries, a very similar figure to that of the previous 

year (see figure 26).

Written enquiries regarding the rights of investors in their relations with compa-
nies that provide investment services usually deal with fees for holding shares of 

companies suspended or delisted, obligations of depositories, investment guarantee 

systems or possibilities of renouncing delisted securities. Many of these issues are 

also resolved through the corresponding complaints procedures, in which the 

CNMV Complaints Service issues a reasoned report.

In the third block of Figure 26, dedicated to issuers and listed companies, as in the 

previous year, queries about loans assigned to securitisation funds were repeated, as 

were those about corporate transactions and takeover bids. The latter include as-

pects such as the acceptance process, calendar, authorised price and the possibility 

of exercising a squeeze-out. During the year 2022 we continued t receive queries 

relating to the possession of warrants derived from restructuring processes issued 

by Abengoa, S.A, and the possibility of sale, liquidation or renunciation of these 

securities.

Among the queries on management companies, depositories and CISs, there 

were many repeats of those relating to the characteristics of CISs, custody fees for 

shares and units in Spanish and foreign CISs, and queries about transfers between 

CISs.

 

http://www.cnmv.es
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An important part of the consultations is resolved with the information contained 
on the CNMV website, either incorporated into official registers (register of crowd-
funding platforms, foreign CISs, information brochures or relevant facts, among 
others), or through other content disseminated by the CNMV: warnings or alerts to 
investors about unauthorised entities, complaint procedure, statistics and other 
publications, press releases and published communications. 

Subjects of enquiries FIGURE  26
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4.3 Main subjects of enquiries

This section covers the issues considered most notable in the 2022 financial year, 
due to their specificity or recurrence.

4.3.1 Training courses linked to non-existent job offers 

During 2022 enquiries began to be received from investors that revealed the im-
proper use of the name of the CNMV, other supervisory bodies and entities author-
ised to offer training courses, which does not necessarily constitute (even if they are 
about trading) the development of a reserved activity that requires authorisation 
and registration with the CNMV, even if the service is offered in Spain.

These courses are linked to job offers and require the prior payment of an amount 
for attending that attendees lost.

Due to the volume of enquiries that continue to be received, the CNMV published 
an alert in May 2023 to warn users about some of these companies that clearly 
have fraudulent intent by illegally using the name of the CNMV, as well as those 
of other duly registered financial entities making false job offers (this alert can be 
accessed through the link): https://www.cnmv.es/webservices/verdocumento/
ver?t=%7bd8a6fd88-6b43-4325-a705-a35d22293e57%7d 

Enquires
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4.3.2 Non-personalised advice by entities without authorisation 

The preparation and dissemination of non-personalised investment recommenda-
tions to clients is not an activity reserved for authorised entities registered in the 
CNMV’s records. There is considerable confusion among investors as to whether or 
not this activity is reserved.

Investment advice involves the provision of an investment service reserved for in-
vestment firms, credit institutions and management companies of collective invest-
ment schemes duly authorised to do so and registered in the corresponding admin-
istrative records of the CNMV or of the Bank of Spain, provided that the advisory 
activity refers to specific instruments and is carried out taking into account the 
personal circumstances of the investor.

Therefore, when investment recommendations are not made taking into account 
the personal circumstances of the investors receiving them, they do not constitute a 
reserved investment advisory activity, but rather a general investment recommen-
dation service not subject to activity reservation and regulated in Regulation (EU) 
No. 596/2014 of the European Parliament and of the Council of 16 April 2014 on 
market abuse (the market abuse regulation or MAR) and in Commission Delegated 
Regulation (EU) 2016/958 of 9 March 2016 supplementing Regulation (EU) 
No. 596/2014 of the European Parliament and of the Council with regard to regula-
tory technical standards for the technical arrangements for objective presentation of 
investment recommendations or other information recommending or suggesting an 
investment strategy and for disclosure of particular interests or indications of con-
flicts of interest.

4.3.3 Payment in advance to recover a supposed investment 

In 2022 the Investors Department was contacted by victims of unexpected calls or 
unsolicited emails from entities falsely offering to recover a blocked investment af-
ter payment of a fictitious fee in advance for their services, or to cover administra-
tive or legal expenses, or for the payment of taxes. After receiving this money, they 
disappeared, making it almost impossible to recover the advance payment.

Victims of “boiler room” scams may fall victim to this fraud again, either while they 
are supposedly investing through these companies which require them to pay a 
percentage of the investment in advance to recover it, or later, offering them the 
necessary support for the recovery of the blocked investment of which they are sup-
posedly the holders.

After making deposits through the designated channels and having obtained consid-
erable benefits, when they request the return of the investment and the benefits, 
they face demands for payment of an amount of money for taxes or any other ex-
cuse to proceed with said refund.

In these cases, the Investors Department has responded to the queries recommend-
ing not to accept this type of offers that come from companies that present them-
selves as platforms for investments in cryptocurrencies or use identifying data of 
companies authorised by or registered with the CNMV (especially foreign ones) in 
order to confuse the investor by giving an appearance of legality. It has been ob-
served that on occasions they identify themselves posing as supervisory bodies 
(CNMV, FCA, FSMA, etc.).
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Financial supervisors such as the CNMV are not in charge of recovering lost money 
and, therefore, will never contact victims of financial fraud for such purposes.

In addition, investors are alerted to take into account any of these signs, in order to 
avoid being victims of this fraud:

 – If the company contacts the investor without having been requested to do so 
and asks for money in advance for payment of taxes, fees or insurance policies 
as a prerequisite for providing the service offered, it is an indication that it is a 
“recovery room” type of fraud. An advance payment should never be made for 
this type of service.

 – You should be wary if you are contacted by anyone purporting to be the 
CNMV or another supervisory body in order to recover losses suffered. The CNMV 
will never contact potential affected parties directly or authorise the use of 
their identity or corporate image in order to recover losses. Other times they 
pretend to be companies authorised to provide investment services using 
identifying data corresponding to another company authorised to provide in-
vestment services.

 – The contact person becomes inaccessible.

 – They contact the investor to let him know that he has a profit of which he was 
not aware, and must make an advance payment to receive it.

 – At the moment you request the reimbursement of your investment or profits, 
they ask you to pay an amount in advance in order to “unblock your account”.

 – It is very important to protect personal data. Access codes should not be shared 
with third parties and emails, text messages or phone calls that request this 
data should always be distrusted. You should not access any link in an email 
without having verified its origin.

4.3.4 Impersonation of registered entities 

During 2022, the identity theft of EU entities authorised by other EU supervisory 
bodies to provide investment services in Spain through what is known as the com-
munity passport.

Fraudulent companies used names similar to those of authorised entities to deceive 
potential investors and created domains or email addresses that were very similar to 
those of other duly registered entities.

Not having jurisdiction over these entities registered in EU countries, the CNMV 
notified this circumstance to the supervisors of the entities affected by the theft of 
their identity so that they, in turn, communicate it to said entities so that they could 
adopt the measures they deem appropriate. 

Thus, the Cypriot supervisory body CySEC, in response to the CNMV’s request re-
garding CrowdTech, confirmed that said entity was not related to the email address 
withdrawals@trade360.eu.com to which the respondents referred.

Enquires
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In this regard, it should be noted that the CNMV has been publishing warnings in 
which the word “Clone” appeared. This is the case of WWW.FNZEurope.eu (Clone) 
for which it was noted that it was NOT related to FNZ (Europe) DAC, duly registered 
in Spain as an investment firm of the European Economic Area in free provision 
(without permanent establishment) with No. 5,027.

Information can be found in the “Warnings” search engine about unauthorised en-
tities and other entities through the following link: https://www.cnmv.es/Portal/
BusquedaAdvertencias.aspx?lang=en

In cases of doubt about the legality of an entity, it is recommended to ensure that 
the entity with which it is envisaged operating or contracting any kind of stock mar-
ket transaction is registered with the CNMV as an entity authorised to provide in-
vestment services, since otherwise you would be operating with an entity not 
authorised to carry out these reserved activities. To do this, it is recommended to 
contact the registered investment firm directly through the data available on the 
CNMV website or on that of the home supervisor.

4.3.5 Takeover bids

The consultations related to the takeover bid processes that were presented through-
out the year 2022 are noteworthy. Specifically, regarding Zardoya Otis, S.A., Media-
set España Comunicación, S.A. and Siemens Gamesa Renewable Energy, S.A. In all 
cases, they were voluntary acquisition offers to take control, except in the case of the 
offers presented for Zardoya Otis and Siemens Gamesa Renewable Energy, which 
had the purpose of delisting the aforementioned companies.

The consultations were mainly focused on finding out when the CNMV planned to 
authorise the offer, the terms established for its acceptance by investors, the conse-
quences of not accepting the takeover bid and the implications of the exercise of 
squeeze out or forced sale.

In the specific case of Zardoya Otis, the interested parties were informed that the 
requirements for the exercise of squeeze out, provided for in article 136 of the con-
solidated text of the Securities Market Act (current article 116 of Law 6/2023, of 17 
March on Securities Markets and Investment Services) and in article 47 of Royal 
Decree 1066/2007 for the exercise of forced sales, and that, in accordance with what 
is stated in the offer brochure, Opal Spanish Holdings, S.A., the offeror, had decided 
to proceed to demand the forced sale of all the shares of Zardoya Otis that it did not 
own for the same consideration at which the offer was settled (that is, €7.07 per 
share) and set 3 May 2022 as the date of the forced sale transaction, which entailed 
the delisting of all Zardoya Otis shares. In this case, the interested parties were in-
formed that the forced sale exercise by the offeror did not require the shareholders 
to carry out any type of action through their securities depositories.

In the case of Siemens Gamesa Renewable Energy, the offeror expressed its inten-
tion to promote the delisting of the company’s shares from the Barcelona, Bilbao, 
Madrid and Valencia stock exchanges after the offer, availing itself of the exception 
to the rules on delisting provided in article 82.2 of the Securities Market Act (current 
article 65 of Law 6/2023 of 17 March on Securities Markets and Investment Servic-
es) and in article 11 d) of Royal Decree 1066/2007 if Siemens Energy does not meet 
the requirements established in article 136 of the Securities Market Act for squeeze 

http://www.fnzeurope.eu/
https://www.cnmv.es/Portal/BusquedaAdvertencias.aspx?lang=en
https://www.cnmv.es/Portal/BusquedaAdvertencias.aspx?lang=en
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Siemens Gamesa on the settlement date.

In this case, the offeror did not meet the necessary requirements for the exercise 
of the right of squeeze out, but its holding exceeded as a result of the offer 75% of 
the share capital of Siemens Gamesa. The offeror facilitated the sale by all share-
holders who did not initially attend the offer of all their shares in the company by 
means of a sustained purchase order, announced by Siemens Gamesa through the 
communication of other relevant information which it sent to the CNMV on 20 
December 2022, thereby complying with the provisions of article 11 d) of Royal 
Decree 1066/2007.

Consultants were informed that they could review the terms and conditions of the 
takeover bid authorised by the CNMV in the informative brochure available 
through the CNMV website (www.cnmv.es), in the section “Registration Files”, 
“Takeover bids”, and that more detailed information could be found on the chron-
ological events of the transaction within the section “Inside information”, as well 
as within the section “Other relevant information”.

4.3.6 Capital increase of Urbas Grupo Financiero, S.A. 

This corporate transaction was carried out in September 2021, but the shares is-
sued during the 2022 financial year had not been admitted to trading. This led to 
the receipt of various enquiries in which, due to the CNMV’s duty of professional 
secrecy, it was not possible to provide confidential information or data, among 
which is the processing of the application for admission to trading of shares on 
the stock market by any issuing company. However, the interested parties were 
informed that, in their capacity as shareholders and in the exercise of their rights, 
they could request the pertinent explanations from the issuer, who would also be 
responsible for initiating with the CNMV the procedures for the admission of 
shares and responding to requests for information that the CNMV might make 
during the procedure.

4.3.7 Companies listed on BME Growth, such as Greenalia, S.A. and Izertis, S.A.

These consultations mainly dealt with issues relating to possible price manipulation 
in said market and the CNMV’s powers in terms of takeover bids on this market and 
on the companies listed on it.

The parties were informed that, in accordance with Article 129 of the recast text of 
the Securities Market Act (approved by Royal Legislative Decree 4/2015, of 23 Octo-
ber) and Article 1 of Royal Decree 1066/2007, of 27 July, on the regime of takeover 
bids, the powers of the CNMV in regard to takeover bids are limited to companies 
whose shares are, in whole or in part, admitted to trading on an official Spanish 
secondary market and have their registered office in Spain, and do not extend to 
shares of entities that are traded exclusively in a multilateral trading facility, as is 
the case of BME Growth – a segment aimed at small and medium-sized companies 
of BME MTF Equity.

http://www.cnmv.es
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The powers of the CNMV in relation to BME Growth (formerly MAB) are limited to 
monitoring market abuse and compliance with the procedures that govern the 
transactions of BME Growth.

4.3.8 Bankruptcy or insolvency of the Spanish securities depository entity 

Some questions have been received about what would happen in the hypothetical 
case that an entity where financial instruments were deposited went bankrupt.

The bankruptcy or insolvency of a Spanish securities depository entity should not, 
in principle, affect the ownership by its clients of the securities that they have de-
posited with it.

Thus, in general, the clients of the bankrupt entity can recover those securities or 
financial instruments deposited by transferring them to another entity that provides 
the custody or deposit service with respect to those same financial instruments.

In this regard, articles 15.1 and 92.2 of Law 6/2023, of 17 March, on Securities Mar-
kets and Investment Services provide, respectively, that:

	 	In	the	event	of	the	insolvency	of	an	entity	in	charge	of	keeping	the	register	of	
negotiable	securities	represented	by	book	entries,	or	of	an	entity	participating	
in	the	registration	system,	or	of	an	entity	responsible	for	the	administration	of	
the	registration	of	securities	in	systems	based	on	distributed	ledger	technolo-
gy,	the	holders	of	negotiable	securities	listed	or	registered	in	said	registries	
will	 enjoy	 the	right of separation	with	 respect	 to	 the	negotiable	 securities	
registered	in	their	favour	and	may	exercise	it	by	requesting	their	transfer	to	
another	 entity,	 all	 without	 prejudice	 to	 the	 provisions	 of	 articles	 92	 and	
176.2.e)	of	this	law.	

And:

	 	In	the	event	of	the	insolvency	of	an	entity	participating	in	the	systems	referred	
to	in	this	article,	the	CNMV,	without	prejudice	to	the	powers	of	the	Bank	of	Spain	
and	the	FROB,	may	order,	immediately	and	at	no	cost	to	the	investor,	the	trans-
fer	of	their	securities	accounting	records	to	another	entity	authorised	to	carry	
out	this	activity.	If	no	entity	is	in	a	position	to	take	charge	of	the	indicated	re-
cords,	this	activity	will	be	assumed	by	the	corresponding	central	securities	de-
pository	on	a	provisional	basis,	until	the	holders	request	the	transfer	of	the	re-
cord	of	their	securities.	For	these	purposes,	both	the	bankruptcy	judge	and	the	
bankruptcy	administration	will	facilitate	the	access	of	the	entity	to	which	
the	values	are	going	to	be	transferred	to	the	documentation	and	accounting	and	
computer	records	necessary	to	make	the	transfer	effective

	 	The	existence	of	the	bankruptcy	procedure	shall	not	prevent	the	securities	pur-
chased	in	accordance	with	the	rules	of	the	registration,	clearing	and	settlement	
system	or	the	cash	from	the	exercise	of	economic	rights	or	from	the	sale	of	the	
securities	from	being	delivered	to	the	clientele.	

However, in the event that the bankrupt depositary entity could not return to its 
clients the money, securities or financial instruments that they had deposited in it, 
the coverage offered by the investment guarantee fund would come into play (in the 
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Fund for Credit Institutions (in the case of member entities).

However, the coverage of these funds does not include losses in the value of the in-
vestment or any other credit risk, such as would happen if the issuer, guarantor or 
counterparty of the financial instrument went bankrupt or insolvent, in which case 
the investor, unless he could recover part or all of the investment in the framework 
of the insolvency proceedings of the bankrupt entity, could lose all of his investment 
in said product.

In particular, with regard to the General Investment Guarantee Fund (FOGAIN), this 
covers up to the limit established by law. Non-restitution by its member entities of 
the money or securities or financial instruments deposited by the client in the mem-
ber entity (global creditor position vis-à-vis the company) may well occur because it 
has been declared in a state of bankruptcy or because the declaration of suspension 
of payments of the entity has been requested by the court and these situations entail 
the suspension of the restitution of money or securities or financial instruments, or 
because the CNMV declares that the investment firm cannot, in view of the facts of 
which it has become aware and for reasons directly related to its financial situation, 
comply with the obligations contracted with the investors. For this, it is necessary 
that 21 business days have elapsed since the investor had unsuccessfully requested 
the restitution of his assets (cash or securities).

The determination of the investor’s position will be made by recording all the ac-
counts or positions opened in his name in the investment firm, taking into account 
the sign of their balances, whatever the denomination currencies, until the inves-
tor’s final overall creditor position vis-à-vis the firm is established.

The calculation of this position will be carried out taking into consideration the 
amount of the monetary resources and the market value of the securities or instru-
ments that belong to the investor on the date of the declaration referred to above.

Specifically, the quantitative limit of the coverage offered by FOGAIN is €100,000 
per investor.

Interested parties have been given, in addition to the corresponding explanation, a 
link to the regulations governing investment guarantee funds, with the quick guide 
Investment	guarantee	fund	(FOGAIN) published by the CNMV and on the FOGAIN 
website:

 – http://www.cnmv.es/Portal/legislacion/legislacion/tematico.aspx?id=7 

 – https://www.cnmv.es/DocPortal/Publicaciones/Fichas/GR14_FOGAIN.pdf 

 – https://www.fogain.es 

For its part, with regard to the Deposit Guarantee Fund for Credit Institutions 
(FGD), investors have been informed that the aforementioned guarantee fund is a 
body with its own legal personality and independent from the CNMV, not under 
the supervision of the CNMV but rather of the Bank of Spain, and whose purpose 
is to guarantee, up to the limits established in the applicable regulations, deposits 
in its affiliated credit institutions, both in money and in securities.

http://www.cnmv.es/Portal/legislacion/legislacion/tematico.aspx?id=7
https://www.cnmv.es/DocPortal/Publicaciones/Fichas/GR14_FOGAIN.pdf
https://www.fogain.es
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They have also been informed of the existence of a link that redirects to the FGD 
website (www.fgd.es), where they can find out more precisely about the scope and 
limits of the coverage offered by said fund.

4.3.9 Bankruptcy or insolvency of the investment fund management company

Queries have been received about the bankruptcy and insolvency of the manage-
ment company of an investment fund. In this regard, it has been reported that 
Spanish investment funds are assets belonging to a plurality of investors (partici-
pants), in which the assets of each investment fund are independent of the assets 
of their management company and not part of its balance sheet.

The fact that bankruptcy proceedings are initiated with respect to the manage-
ment company of an investment fund is independent of the financial situation of 
the investment funds (or other CISs) that they manage.

The bankruptcy procedure of the management company of an investment fund 
implies that it ceases to manage the fund and that procedures must be initiated for 
the replacement of the management company in the manner and conditions es-
tablished by regulation or, otherwise for the dissolution and liquidation of the 
investment fund.

4.3.10 Doubts as to whether or not certain investment funds are guaranteed 

In all cases, it was recommended to access, through the CNMV website, the prospec-
tus and the KIID corresponding to the investment funds that investors enquired 
about, which explain the investment policy of the fund, its category and the indica-
tive term of the investment, as well as the rest of the data of interest for the purpose 
of adopting a well-founded investment decision.

This is without prejudice to the fact that the entities must deliver the latest semi- 
annual report published, in addition to the aforementioned KIID and, upon request, 
must also deliver the prospectus, which contains the management regulations and 
the latest published annual and quarterly reports.

In view of the analysis of said documents, the Investors Department verified that 
none of the cases questioned were guaranteed investment funds, despite the confu-
sion shown in the first instance by the investors.

4.3.11 Sustainable finance

Commission Delegated Regulation (EU) 2022/1288 of 6 April 2022 supplementing 
Regulation (EU) 2019/2088 of the European Parliament and of the Council with re-
gard to regulatory technical standards specifying the details of the content and pres-
entation of the information in relation to the principle of ‘do no significant harm’, 
specifying the content, methodologies and presentation of information in relation 
to sustainability indicators and adverse sustainability impacts, and the content and 
presentation of the information in relation to the promotion of environmental or 
social characteristics and sustainable investment objectives in pre-contractual docu-
ments, on websites and in periodic reports.

http://www.fgd.es
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tion obtained in accordance with the aforementioned Delegated Regulation 
2022/1288 would affect a company. His query was forwarded to: finanzassosteni-
bles@cnmv.es. 

mailto:finanzassostenibles@cnmv.es
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The action of the Complaints Service as an ADR body stems from the obligation to 
accommodate the complaints procedure set out in Order ECC/2502/2012, of 16 No-
vember, regulating the procedure for submitting complaints to the complaints ser-
vices of the Bank of Spain, the CNMV and the General Directorate of Insurance and 
Pension Funds as established in Law 7/2017, of 2 November, transposing Directive 
2013/11/EU of the European Parliament and of the Council, of 21 May 2013, on al-
ternative dispute resolution for consumer disputes into Spanish law. This procedure 
applies only to complainants who meet the subjective characteristics established in 
said law, that is, to natural persons and not-for-profit entities in accordance with the 
definition of “consumer” set out in Law 7/2017,1  which extends the subjective scope 
of transposed Directive 2013/11/EU, where the definition of consumer is confined to 
natural persons.2

Given this disparity in the subjective scope of the two laws and to provide infor-
mation for both Spanish and cross-border regulations, the column “Natural per-
sons + not-for-profit entities” separately identifies the cases that have been initiat-
ed following the submission of a complaint by any of these subjects in the reference 
period.

Thus, in 2022, two complaints were filed by not-for-profit entities: one of them was 
inadmissible for not responding to the petition for rectification made and the other 
was in process at the end of the year. These two cases are appropriately classified in 
the various statistical tables shown below.

1 Article 2 of Law 7/2017, of 2 November, transposing Directive 2013/11/EU of the European Parliament 
and of the Council, of 21 May 2013, on alternative dispute resolution for consumer disputes to Spanish 
law:
a)  “Consumer”: any natural person who acts for purposes unrelated to their commercial, business, trade or 
profession, as well as any legal person and entity without legal personality that acts not for profit in a field 
other than a commercial activity unless the regulations applicable to a certain economic sector limit the pre-
sentation of complaints before the accredited entities referred to in this law exclusively to natural persons.

2 Article 4 of Directive 2013/11/EU of the European Parliament and of the Council, of 21 May 2013, on al-
ternative dispute resolution for consumer disputes:
a)  “Consumer”: any natural person who is acting for purposes which are outside his trade, business, craft or 
profession;
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Complaints processed by type of resolution (natural persons and not-for-profit entities versus legal  TABLE A1 
persons)

Number of claims and complaints

Natural persons + 
not-for-profit entities

Legal  
persons Total

  Number % Number % Number % 

Being processed at the end of 2021 176 - 11 - 187 -

Registered with the CNMV's Complaints Service 1,331 + 2 - 38 - 1,371 -

Not accepted for processing 417 + 1 - 17 - 435 -

Processed without final reasoned report 234 30.9 11 42.3 245 31.3

Acceptance or mutual agreement 219 28.9 10 38.5 229 29.2

Withdrawal 10 1.3 - - 10 1.3

Ex post facto non-admission 5 0.7 1 3.8 6 0.8

Processed with final reasoned report 523 69.1 15 57.7 538 68.7

Report favourable to the complainant 261 34.5 10 38.5 271 34.6

Report unfavourable to the complainant 262 34.6 5 19.2 267 34.1

Total processed 757 100.0 26 100.0 783 100.0

Being processed at the end of 2022 333 + 1 - 6 - 340 -

Source: CNMV.

Furthermore, the usual activity as Complaints Service is carried on in relation to le-
gal person investors to whom the procedure defined in Order ECC/2502/2012 is ap-
plicable, with no adaptation or accommodation.

Types of non-admissions (natural persons and not-for-profit entities versus legal persons)  TABLE  A2

Number of complaints

 
Natural persons + 

not-for-profit entities
Legal  

persons Total

Number % Number % Number  %

Direct non-admissions 138 33.0 8 47.1 146 33.6

Bank of Spain 56 13.4 6 35.3 62 14.3

Directorate-General for Insurance and Pension Funds 37 8.9 - - 37 8.5

Bank of Spain and Directorate-General for Insurance and Pension Funds - - 1 5.9 1 0.2

Against entities under the freedom to provide services regime from FIN-NET 
member countries

15 3.6 * - 15 3.4

Against entities under the freedom to provide services regime from non FIN-NET 
member countries

15 3.6 - - 15 3.4

Other 15 3.6 1 5.9 16 3.7

Non-admission following request to complainant for rectification/arguments 279 + 1 67.0 9 52.9 289 66.4

No response 219 + 1 52.6 7 41.2 227 52.2

Insufficient response 60 14.4 2 11.8 62 14.3

Total non-admissions 417 + 1 100.0 17 100.0 435 100.0

Source: CNMV.
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Reasons for complaints concluded in 2022 (natural persons and not-for-profit  TABLE A3 

entities versus legal persons)

Investment service/reason Reason 

Natural persons +  
not-for-profit entities

Legal  
persons

TotalSecurities CIS Securities CIS

Marketing/execution 
Advisory service  
Portfolio management
 

Appropriateness/suitability 6 48 3 2 59

Prior information 16 67 3 2 88

Purchase/sale orders 104 81 1 1 187

Fees 137 68 9 5 219

Transfers 28 49 2 79

Subsequent information 96 89 4 2 191

Ownership 12 6 1 - 19

Acquisition  mortis causa Appropriateness/suitability 1 - - - 1

Prior information 4 - - - 4

Purchase/sale orders 3 3 - - 6

Fees 23 4 - - 27

Transfers 4 3 - - 7

Subsequent information 11 13 - - 24

Ownership 38 38 - - 76

Functioning of CSD 4 6 1 11

Total 487 475 23 13 9981

Source: CNMV.
1 There is very often more than one reason stated in the same complaint file.

Time to completion (natural persons and not-for-profit  FIGURE  A1 
entities versus legal persons)
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